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Slellor]

= \What is the recourse available with the AO 2

= Can AO refer to the Valuation Officer for
ascertaining FMV of the transferred capital
asset ?

= WWhat are the consequences.ifithe Valuation
e Officerarnives at a valueihigher than.the
. Stated consideration ? -




or Ufricer
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= Section 55A ofithe Income tax Act, 1961

= Specific powers to the AO for referring to the
Valuation Officer if in the opinion of AO the
value of the asset as claimed by:the
assessee Is less than the FMV of the asset.

w=Reference only for the punpose. of
. ascertainngrENVIVaferthe purpose of
“ChapterlV of the Act




- _R'ef_erence N the case of property purchased
or constructed, etc

= Addition by the AO u/s 69, 69B, 69A of the

Act which fall in Chapter VI which isroutside
the purview of section 55A

....--l!"

= Secliond4ZANntroduced by The Finance
(No. 2) Act, 2004 w.r.e.f. 15-11-1972




= To estimate the value of any investment
referred to in section 69, 69B, 69A of the Act

= |[ntroduced by The Finance (No. 2) Act, 2004
but made effective from 15-11-1972

= Proviso to the effect that section not to apply
to assessments which have become final &

o conclusive before 30" dayiefiSeptember
2004




= \Whether AO can refer a capital asset to the
Valuation Officer for ascertaining the FMV of
the asset ?

= WWhat are the consequences in case the
Valuation Officer arrives at._ a FMV higher
Laaithanithesstated consideration; ?
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consicleration
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= Section 52(2):
EMV/ of-the-asset transferred exceeds the stated

consideration by 15% than FMV be taken as the full value
of consideration for the transfer.

—

K.P. Verghese V. ITO.(1981) 131 ITR 597 (SC)

Onus on the revenue to show that the FMV/ of the asset

exceeds the stated consideration but also that the

consideration had been understated and the assessee had
 actually received more than what was declared by him. s

— - —F,'
—

INSEction 52 deleted from the statute by The Finance
Act, 1987




On receipt of the report from the Valuation
Officer, the Assessing Officer may, after
giving the assessee an opportunity of being

heard, take into account such reportin
making such assessment or reassessment




Slellor]

= \Whether valuation report is an evidence
sufficient for making addition ?

= WWhether addition on the basis of valuation
report can be made in the hands: oef'buyer or
seller ?




- K:P'. Verghese v. ITO(1981) 131 ITR 597 (SC)

= CIT v. George Handerson & Co. Ltd (1967) 66 ITR
622 (SC)

= CIT v. Gillander Arbuthnot & Co ( 1973)87 ITR
407 (SC)

= Cl|I v. Rakesh Kumar, SLP (civil) No. 3330 / 1982
~ (1988) 171 ITR(ST).47 (SC)

E——




rstalternent of considerator)
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- Exp'ert valuer confirming the valuation as per the
Sale deed

= Valuation officer of the department arrived at a
higher value

= | ordships Sabyasachi Mukherji and
S.Ranganathan JJ. Dismissed departments
special leave petition against the orders of the
Delhi.High.Court holding that no understatement

e

 efivalue was proved —
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Slellor]

- Agréement as well'as ether documents seized
during the course of search stating amounts more
than the sale consideration as per the sale deed

= Held; The court cannot come to the conclusion

that the price mentioned in the sale deed is not
correct unless it is proved that the amount stated
LiRrtheragreement was paid

—

E——




Slellor]

= AO can substituteractual sale consideration
In place of stated consideration, It there Is
evidence to show that the assessee had
iIndeed received higher amount




LIZItOr ror_x: np B DUty
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= Actual consideration < Value for Stamp Duty

= Actual consideration that passed between
the parties is a question of fact to be
determined in each case having regard to
the facts & circumstances of the case.

R

= Section S0Cihtreoducedby e Finance Act,”
w2002 w.e.f. 1-4-2003




- _V'al_ue for the purpoese of stamp duty,
deemed to be the full value of the
consideration from transfer of the capital

asset for calculating capital gains

In case the value is disputed before the AO
weandithe stamp duty valuation, has not been

em—
i

_ disputed; thEM@Imayerefiora Valuation
“Officer for ascertaining FMV
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Consequences in case value arrived at by the Valuation
Officer is:

— less the than stamp duty valuation

— more than the stamp duty valuation

In case the stamp duty valuation is disputed before the
concerned authority; Section 155(15)

Harsh only to the seller
= How.the seller can avail benefit u/s 54/ 54EC

i

=L Binality. as regands . consequences eivariation i any inrthess
. valuations.

"“Provision yet to be tested in the light of decision in the case
of K.P. Verghese V. ITO.(1981) 131 ITR 597 (SC)




Capital Gains,.deemed

=
— =

WS e

Any Profit or gains arising
from transrer of a Capital Asset
__shall be chargeable to tax
asyCapital.Gains
" 2nd shallldeenmeditorbeincome
" of the previous year

In which transfer took place.




= Capital asset destroyed in fire

= |nsurance claim received against the
destruction of the said asset

= \Whether insurance claim liable to tax as
capital gains ?

—

“Sectiontd5(1A) inserted wef 1-4-2000




Insurance Claim

Profit or gains arising from
" receipt of money or other asset
from an insurer
on account of damage or destruction
of Capital Asset
shall be deemed to be income
& chargeable to tax under the head.. Capital
GaiNs, - =

'-Money received or Fair Market Value of the
asset received shall be treated as the Full Value
of consideration in the year of receipt.




=_Shares purchased in 1965 held as investments.

In 1998 the assessee started business in shares
and treated the aforesaid shares as stock in trade.

Shares sold in the year 2000.
Taxability ?

R —
-

= Section 45(2) inserted wef 1/4/1985




Conversmn of ca vital asset

' rr_:*rrc' __ J_g’c..—\ —

Fair Market Value of the asset
on the date of conversion

to be deemed to be

——

iitll valuereiiconsideration: =

Capital Gains deemed to be income of the
year in which such stock in trade is sold.

.:-"
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= How capital gains'to be ascertained ?

= How the period for which asset Is held to be
calculated ?




S ElIfersnip Tire)
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= Admission of a partner
= Retirement of a partner
= Dissolution of firm

= Transfer of capital asset
— By partner to firm

=By firm, to, partner

e —

o
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By partner to firm

By firm to partner

Section 45(3) & 45(4) brought into the
Statute by Einance Act, 1987 wefid/4/49865



“Transfer-of capital assets

by partner to the firm

as capital contribution or otherwise.

Amount recorded in the books of accounts
ofi the firmteghe treated assitll value of the™

WSconsideration.

Capital Gains taxable accordingly.




Transfer by Firm.to.the Partner

~liransier by firm to the partner

by way of distribution of capital asset on
dissolution of firm or otherwise

shall be chargeable to tax in the hands of
sthefirm.

—
| ——

S EairMarket Value of the. asset to be
deemed to be the full value of
consideration.
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= Transfer of capital asset by the partner to firm &
Vice-versa

= |n case of partner to firm: Value recorded in the
books of the firm

= |In case of firm to partner: FMV of the capital asset

= Whether section 45(4) applies to. retirement as
well.?

— Wihether seclionidis(4)operativeswithout
amendmentiin definition of transfer.ini section
2(47)
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Partner transfer a capital asset to the firm

A new partner is admitted who brings in his
capital asset into the firm

Proprietorship converted into, partnership

= New partner admitted.in an existing firm
S Wherein firm possesses capital asset

A
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mlgﬂon o new paner

————— -

= Firm POSsSessing capital asset
= A new partner is admitted
= WWhether there is any capital gain

= Held, yes




- Re@aluation of assets & liabilities of the firm
= A new partner is admitted into the firm
= Subsequently old partners retire

= WWhether any liablility of capitaligains
" Held, No




W0 5Chool of tougnts

= Firm a separate entity
= Firm not a separate entity
= Section 4 of The Partnership Act, 1932




nt of partner frorm firr

e — T — ——=

- Appllcablllty of section 45(4)

= Partnership firm is not a separate legal
entity

= Status prior to amendment by the
Finance Act, 1987

e Y
. v g




: _V\_/Hether transfer ?
= WWhether retirement of a partner covered ?
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= Amount received in excess of capital balance on
retirement from the firm.

= Status prior to amendment:
= Held, not taxable as it is realisation of the pre

existing right

—
- - —F,'

o

-'Held, taxable as resulting in transfer & retirement
Is different form dissolution of the firm.
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artnarship firm

s Retirement of a partner
— Capital asset taken over by the retiring partner
Resulting in conversion into proprietorship
Capital asset owned by the firm continuing with remaining partner

Retiring partner getting more than cr in his capital a/c
Retiring partner given proportionate share in the capital asset

= Dissolution of firm
" Jransfer of capital asset

. — By partnerteNirmsss
=By firm to partner




= \Whether transfer of property in family
settlement is chargeable to capital gains
tax?

= Family arrangements made voluntarily to

resolve the disputes among members of a
family did not amount to transfer.

N capitaligain arises frompthe;tiansaction s

————E

y -F_
_."—- |




= Cost of acquisitioniin the hands of the
member receiving the asset after the
settlement

= Cost to the previous owner and net'the
amount mentioned in the family settlement
. deed

i
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Mode of Computation

PG apIdl Gannt

WS e

Full value of the consideration received
Oor accruing as a result of transfer of
capital asset less.

(). expenditure  Incurred

Y ayY a

DICIII VY &

(il) the &
the there to.




= Expenditure whichiis necessary to effect the
transfer

= Every expenditure which has nexus with the

transfer does not qualify for deduction

=RAmount pald to tenant te get the propernty,
_yac_ated e




=

= Repayment of loan taken by the assessee / disch“arge of

‘mortgage created by the assessee cannot be regarded as
expenditure in connection with the transfer

= Mortgage created by the previous owner, property
inherited/ . acquired subject to mortgage. Amount paid to

clearn the mortgage,is a part of costeitacauisition.

Y 1 --’r
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= Revenue expenditure
= Allowable u/s 57 or u/s 24 of the Act
= Balance interest can be taken as allowable

deduction for calculation of capitaligains




Snort terrn / Long terr

— 5

- _Lan term capital'asset: section 2(29A)

— Cost of acquisition to be indexed as per second proviso
to section 48

— Flat rate of tax u/s 112
— Various exemptions

= Short term capital asset: section 2(42A)

... —No indexation

— Flat rate elitexst/sHi T Asenlyienrequity shares transfer
ot which is subject to STT

— Exemption only u/s 54B, 54D & 54G

—




Depreciable Assets

Capltal assets formlng part oF block of assets“—“*— -
Depreciation has been allowed

Vlode of computation

1. Full value of consideration on transfer of asset

Less - expense incurred wholly & exclusively on
such transfer.

- WDV of the block
- Addition to the block
during the previous year

Excess deemed to be short term capitaligain
Incomelivmiansiereinassels of a block
Less- WDV

- Addition during the year
Deemed to be short term capital gains




Consequences

e ————

Capital gains/ loss isialways short term.
Indexationrwhether available ?

Whether FMV as on 1-4-1981 can be adopted?
Whether benefit u/s 54F \ 54EC available ?

Depreciable asset can be treated as long termior short
term depending on the period of holding

- Set ofif of /fileSSI/SH2
SN Uhabsorbed depreciation?
= Taxability u/s 115JB




reaitrnent of Lz

nd < sullding

=5 i— e
——
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. _Lérid separate from building for calculating
capital gains
= | and on which building constructed is long

term capital asset even if building is a
depreciable asset as per section 50

——




Forfeliure of earnest rnoney

—— e e ————
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- Cébital asset acquired in FY 1995-96 for
Rs.10 Lacs
= Advance of Rs.3 lacs received during FY

2005-06 against sale of the said property. for
Rs.25 lacs

= Buyer could not make the payment of

= Balance amount and the earesti meneyAss -
~ forfeited.

= Treatment ?




Advance money received & retained

To be deducted from the cost or FMV In
computing cost of acquisition

= | m—
—_ *

——




= \Whether advance money received &
retained Is to be deducted from cost of

acquisition or indexed cost of acquisition

= Section 48 amended wef 1-4-1993
consequential amendment to section 51 not
____done

. Advanecereceived more thian cost of
acquisition




T@Elrfﬂr‘f]r Of :'cl

= Cost of acquisition : £ T
Advance forfeited : Rs.25 lacs
Treatment ?

Excess over cost of acquisition is a capital receipt

Subseguent sale whether cost of acquisition to be
NIL or negative figure:? - e

— e
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Profit on sale of property

~ Basic Conditions
_Individual or HUF
Trransfer of long term capital asset
buildings or lands appurtenant thereto

Residential house
The income of which is chargeable under the head “income

from house property”
Compliance for exemption
Purchase a residential house
- One year before
— - twoyearaiter
" the'date of transfer
- constructed a residential house
- with in period of 3 year
after the date of transfer
- _Restriction on transfer of new asset
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Nbot to be transferre
...of.its_purchase or construction as the case may.
be

In case transferred:

Gain to be short term capital gain

Cost of acquisition depends upon extent of
S exemption availed at the time ofits acquisition

- ififully'exhausted - Nil

- Otherwise - Balance




e ——

e Canial Gans > Costol the oW —
residential house
- diff liable to tax u/s 45.

\

Capital Gains < Cost of the new

residentiallhouse

"SING taxability u/s 45.




Profit on sale of capital asset other

Basic Conditions

__Individual or HUF

Trransfer of long term capital asset
Other than residential house
Compliance for exemption

Purchase a residential house
- one year before or
- two year after
the date of transfer or
_ constructed a residential house
- withiin perediof 3 year:

= _—
arter the date of transfer

Eligibility as well as other conditions to be fulfilled



e, i -

Conditions Tor section 5

——

— 5

= Assessee should net own more than one
residential"house other than the new asset on the
date of transfer of the original asset

= Should not purchase/ construct any other

residential house within two years / three years
respectively of the transfer of the original asset

= New asset not to be transferred before three years

irem the,date of its purchase/ censtruction; infcases
W iransienediNiC G exempteadrearlier to be taxed In
““the year of sale




e —— e ———

e —
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Netconsideratiom = Cost of e Te
residential house
- diff liable to tax u/s 45.

Net consideration < Cost of the new
residentialihouse

e

"SING taxability u/s 45.
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Transfer of residential house ; any other capital asset

‘Restriction on ownership of one residential house at the
time of transfer u/s 54F

Net sale consideration to be invested for exemption u/s
S54F

Restriction on purchase within 2yrs / censtruction within
3yrs of any other residential house u/s 54F
Incase sale.of new asset within 3 yrs:

— Section 64: Costiof acquisition of the assetite be adjusted withrtiierss
amount efiexemptionravailed

=rSection 94F: LTCG taxable in the year of sale of the new asset




Cost of plot

—

- Wh_ether cost of'plot for the purpose of
construction of residential house Is
considered for benefit u/s 54/ 54F ?

= Cost of land is the integral part of the cost of
residential house




ssu_ei msecnon !F
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= Benefit restricted for either purchase or
construction of a residential house or both

can be considered jointly ?

= Benefit available for both jointly




urc B ' Mors '! one ous
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= \Whether benefit u/s 54 is available for
purchase of more than one house ?

= Section 54/54F : “a residential house™

= \Whether “a” here denotes “one”




ST

= The controversy and the judicial precedents

above was on section as it steed before

amendment by The Finance Act, 1982

Wwhere benefitwas restricted to, a.house
_ Propenty ferNEpUeserei s own
“residence”




LIrcnelse O
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=

0 Tﬁ;_GeneraI Clauses-Act, 1897

Section 13(2): “words in the singular shall include
the plural, and vice versa”

({ P} -

= The article "a” is not necessarily a singular term. It

Is often used in the sense of any, and when so
used it may be applied to more than ene individual
object- National Union Bank v. Copeland 4NE 794




Land < oullding

— e

=

= [and purchased!in 1991

= Residential house constructed thereon In
1995

= Sold in 1996
= \Whether gain is short term orlong term




=

. _P_a)_/ment made but sale deed could not be
executed with in 2yrs; whether assessee Is
entitled to benefit u/s 54 ?

= | egal transfer not mandatory, payment of
consideration coupled with taking over of
PESSESSIoN; IS more iImportant

._'-—




= Capital gains fromisale of residential house
property inithe name of husband

= New residential house purchased in the

name of wife
= Exemption u/s 54 allowable

R

i
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= Pre condition that assessee should not own more
than 1 residential house

= Share in a joint property is ‘owned wholly or partly’
whereas in section 54F the word Is ‘owned’

= For denial of exemption u/s 54F the assessee
should own a complete residential house and does
ot Include shared interest inaesidentialsapuses..

m—
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= Assessee purchases 15% share in the
residential house property in which he was
already staying

= Exemption u/s 54 cannot be denied




= House purchased /' sold u/s 54 / 54F although
being a residential house is being utilized for non-
residential purposes

= Mere non-residential use of residential house

would not render property ineligible ferbenefit u/s
o4/ 54F

p—

i
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=

= \Whether assessee entitled to exemption u/s
54/ 54F

= Held: No, Income Tax Act, 1961 applies only
to India

=niHelds Yes; section 54 does notimpose any.bar.on
dcquisition ouisidesndia _—

—

——
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- Wh_ether repurchase of a part of the property.
sold will entitle assessee to claim benefit u/s
54

= Held, yes




=

= Whether construction: of house property can be
‘completed before the date of transfer of the
original asset

Held, No

\Whether it.can be started before the date of
iransier

| m—
e

= Held, Yes




. Aséessee has made payments out of the
capital gains with in the stipulated time

= Builder failed to hand over the property with

In the prescribed time
= Exemption u/s 54/ 54F cannot be denied

__--.'_
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« \Whether to be taken as construction or
purchase of residential house

= To qualify for construction




LIrcrizlse/ CorisifLc

Property being developed by the builder under
collaboration agreement

Assessee to get some portion of the dwelling unit
Whether time limit of 2 yrs or 3 yrs would apply ?

The case would fall under purchase ofi property by
way of construction

~ = Constructionimayibebysaithirdiparty

R ——
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= Capital gains invested in construction of
residential house with in the stipulated time

= More funds required to complete the

construction in a particular manner

= Assessee entitled to exemption as the
W utilizationrofi the capital gains,is,.complete

| —
— —-—‘1'
7




rensforemzl
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0 ASééssee books: a flat with DDA/ becomes
member ofa CGHS in 2001

Possession of the flat is given to the assessee In
2003

Flat sold in 2005
Capital gain; whether long term or short term




= Capital asset sold'resulting in long term capital
gains and sale proceeds utilized for business.

= New residential house property purchased after
getting the same financed from bank

= Other stipulations for exemption complied
= \Whether assessee entitled to deduction u/s 54

i

i

o

—
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alil-Ql-lHEedos
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- L’eQaI neirs entitled to exempfion?f
conditions satisfied

= Deposit in Capital Gains Scheme A/C inherited by
the legal heirs

= No obligation to utilize the same for purchase or
= construction of the residential house becausethe..
Same IS npHRcomeukestate™@evolving uponithe
- legal'heirs.




= Benefit only for new construction or for remodeling
& renovation also covered

Benefit not restricted to new construction alone

Mere extension of old existing house would not

" mean construction. T
. One and netarsymioo

ne construction mustsbewreal..

[C'construction.




FEf Couse

Whether a farmrhouse can be considered as a residential
house forthe-purposes of section 54/ 54F

Land appurtenant to a building is a question of fact

Land appurtenant thereto implies lands which are

necessary for the effective enjoyment of the building as a
residential house

Tests as per judicial precedents




ndesartion

—

Eather purchased house property for Rs1.16 lac inithe year
1983.

Father died in the year 2004 and son Mr. X inherits the
property.
Mr. X sells the property in Nov,05 for Rs5.00 lacs.

Cost Inflation Index:
— 1983-84: 116
— 2004-05: 480
— 2005-06: 497

i

= iEexanility.underthe head capital gains:
- — Short term/Alengterm
i ="(Cost of acquisition
— Indexation




= Explanation (jii) to Section 48:
Indexed cost of acquisition means an amount

which bears to the cost of acquisition the same
proportion as Cost Inflation Index for the year in

which the asset Is transferred bears: to the Cost

Inflation Index for the first year iniwhich the asset
wwastheld by the assessee or: for: the year begining
~_on the 1-4-84 whichieveris later.

-'Whéther benefit of indexation available ?




Capital Gains JaxScheme

Sectlon 542

- Deposﬂ N anraceount
~Withrany-specified bank or institution
- Scheme notified In official gazette by Central
Government
- Before the date of furnishing ITR u/s, 139(1)

- Proof of such deposit to be furnished alongwith the
ITR.

Withdrawal. for purchase/construction._ of new.

———

ouUse. — _—

= Undtiized*amount chargeable to.tax as the income
of the previous year in which the period of three
years expires.




21012l
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= Funds given as advance instead of depositing in
the Capital-Gains Scheme

= | ater received back
= Property purchased during the stipulated time

= \Whether benefit u/s 54 or 54F will be available to
the assessee




= [Long term capital gains not to be Charged on
investmentin certain bonds at any time within a
period of 6 months from the date of transfer

= Specified asset wef 1/4/2006:

— National Highway Authority of India

— Rural Electrification Corporation Limited
= Advance invested in specified bonds, while
Laitranster takes place subseqguently
— \Whether assessee entitled to, benetitu/s S4EC

=" Bonds transferred / security for loan with in 3 yrs
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= Shifting from urban area to any SEZ

s Capital gains arising from transfer of land &
building, plant & machinery exempt from tax in
gase utilised for establishment of undertaking in

EZ

= The capital gains to be utilised within 1 yr before
or 3 yrs after the date of transfer for:

Lu—Rurchased plant & machinery
= |land & building -
= Otherexpenses as may be specified by the CG

= SEZ may be in an urban area or any other area




= Section 54GA inserted by the Special
Economic Zones Act, 2005 wef 10/2/2006

= Unprecedented privileges:
— Section 10AA

— Section 115JB(6)
— Section 115-0O
= Section 10AAamended Wiei  0/2/2006 0y

Ssubstituting'sub-section 4 by Finance Act,
2007




Aricy

e e ——————

= \What is agricultural land?

— \Whether agricultural or not is essentially one of
fact & circumstances of each case: Sarifabib
Mohamed Ibrahim v. CIT (1993) 204 |1 R 631

19)

— Determining factors; CIT v. Siddharth J. Desai
 (1983) 139 ITR 628 (Guj) —

m—

= Foerestland; Kalpetta Estates Ltd v. CIT (1990)
185 ITR 318 (Ker)
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= Capital asset (Section 2 (14))
— Municipality having population of 10k or more
— Within the notified area (not being more than 8

KM from local limits)

= Notification No. SO 10(E) dt 6/1/1994 as
wsamended by Notification No. SO 1302 dt
- 28/12/19991 -

m——




s“RUral agricultural land not a capital asset u/s
2(14)

= Compulsory acquisition not liable to,tax u/s
10(37)
= Exemption oficapital gains from sale of land

“rcase otheragniculturaldanedfpurchased
SWITRTTN 2" YIS




Compulsory acquisition under any law

The consideration for transfer is determined/
approved by C.Govt./ RBI

= Agricultural land belongs to Indvl/ HUE

= | and used for agriculture for the past 2 yrs by the
assessee or his parents

s onsideration / compensation |s receivedieniene
after 1/4/20045

s Asset may be short term or long term' capital asset




Exemption of capital gains on land used

Land used for agricultural purposes for the last 2 years
by assessee or his parents.

Land purchased for agricultural purposes with in a
period of 2 years from transfer.

Capital gains to the extent utilized for the new asset
exempt.

New asset.not.to be transferrediiora period! ol 3 years
S

[N case transferred cost of acquisition to be after
adjusting capital gains exemption availed

Unutilized amount to be deposited in the capital gains
scheme a/c




- -Exemption only to individual
= The asset may be short term or long term

= | and may be in urban area
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= \Whether business income or capital gains
= Period of holding

= Exemptions

= Rates of taxes
= Special provisions

R

i
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= Associated Industrial-Development Company 82 ITR 586 (SC)

Whether a particular holding of shares is by way of investment or forms
part of the stock-in-trade is a matter which is within the knowledge of
the assessee who holds the shares and it should, in normal
circumstances, be in a position to produce evidence from its records as
to whether it has maintained any distinction between these shares

which are its stock-in-trade and those which are held by way of
iInvestment.

— HulHelek LLarsen 160 ITR 67 (SC)

= [Fidelity. NosthstasFund androtners
266 TR 641 (AAR)
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. Fldellty NorthstarFund and Others

o P e ———

288 ITR 641 (AAR)
= 3 principles:

— How shares valued/ held in the books

— Magnitude, etc; finding ratio between purchase
& sales

= |ntention, te,derive Jncome losyaway: of dividenasiss




—

ouorers Court

-—r—ﬂ:

—

G.Venkataswamy Naidu & Co v. CIT
(1959) 35 ITR 594 (SC)

Criteria to ascertain nature of income;

Purchase/Sale allied to or incidental to his usual trade.
Nature & quantity of purchase and sales

Repetition of the transaction

Test of intention;-only for resale

-nosintentions for holding,the property. for
himself or enjoying or using)it:

= Jetal efiect eialiNtigerelevantifactorsia cireumstances

E——




\Whether the purchase and sale of securities was allied to his usual
trade or business/was incidental to it or was an occasional independent
activity.

Whether the purchase is solely with the intention of resale at a profit or
for long term appreciation and/or for earning dividends and interest.

Whether scale of activity is substantial.

Whether transactions were entered into continueusly and regularly
during the assessment year.

Whether purchases are made out of own funds or borrowings.

e stated objects in the Memorandum and Articles of, Assoegiationin
the case of a corperate. assessee. —

= ypicallholdingperiod for securities bought and sold.

m——




Ratio, of sales to purchases and holding.
The time devoted to the activity and the extent to which it is the means
of livelihood.

The characterization of securities in the books of account and in the
pbalance sheet as stock in trade or investments.

Whether the securities purchased or sold are listed or unlisted.
Whether investment is in sister/related concerns or independent
companies.

Whether transaction is by promoters of the company.

Jiotal number of stocks dealt in. —

Wihether money . hasiheenipaid or receivedrerwhether these are only.
~ bookentries.
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= Janak S. Rangamala v. ACIT

(2007) 11-SOT-627 (Mum)
— Magnitude of transactions alone not relevant
— Determination on the basis of books of accounts
— Intention to be the decisive factor

— Unless material change; principle of consistency:to be applied
= Tribunal cannot give different decisions for different years
Arihant Builders & Developers 277 ITR 239 (MP)

= Revenue didinet.challenge decisions,in earlier years
CliFv. Vikas Chemigcals,(India) 196 CTR 12:(P&H)

i —
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= Circular does net come up with any thing
substantial-except a categorical assertion that a
taxpayer can have two portfolios

= |ntention and the treatment in accounts,are two
important factors for determining the:nature of
Income

L PRrinciple of .consistency

=N o single criterienysidecisives tetal effect of the
aetsrand circumstances of each case to be
considered to determine the nature of income.




= Held'for more than 12 months in the case of:
— Shares held in a company
— Securities listed in a recognised stock exchange in India
— Units of UTI
— Units of a mutual fund specified u/s 10(23D)

— Zero coupon bonds

= Period to be considered from date of allotment for:
— Shares
— Rights Iissuge -

e

- — Bonus shares
= For right to subscribe from the date of offer

m——




= BSE 500 index

= Shares acquired between 1-3-2003 &
29-2-2004

= Transferred after 12 months through a recognised
stock exchange

- = Capital gainsynot.chargeable;iorax

SNExemption has become redundant after
Introduction of section 10 (38)




= [Long term capital gains arising from:
= Equity'shares in a company
— Units of an equity oriented fund

= Exempt from tax u/s 10(38), provided transaction
of sale is entered into after the date of application

of chapter VII.
= STT has been paid on the said transaction
LaExemption available to all assessee

em—
i

*Elong termicapitaliasset -

sNSimilar conditions for short term capital assets for
reduced rate of tax of 10% u/s 111A




Jelifs e2rnot frofr Tzl

—

- _C'abital gains not chargeable to tax by virtue
of section 10 of the Act. In case assets are

transferred at a loss?




« Tax @ 20%

= Proviso for tax to be restricted to 10% without
Indexation benefit in case of listed securities, etc

= Unutilised exemption limit can be availed

= _No,deduction under Chapter VIA

R

~ = Norebate w/s;88; -—
NRehate u/s 88B & 88C are allowedifrom the tax




"Tax @ 10% on short term capital gains of:
— Equity shares
— Units of an equity oriented funds

= Reduced rate only in case STT paid on the trf of
such shares

= Unutilised basic exemption limit can be availed
=" INo deduction under Chapter VIA

= No rebate u/s; 86+

sRebate u/s 88B & 88C are allowed from the tax




= Cost of acquisition of shares:
“— Rights'issue
— Bonus shares
— Rights renounced

= Provisions to curb tax avoidance

— Securities sold and then repurchased

— Beneficial interest transferred during the yr

—Juess noetiallewed in dividend striping cases

— |_oss not allowed to,be set off In case of bonus shares™

g CASES -
““Whether business or capital gains




. mr)J Itior I

= 1000 Shares purchased @ Rs 30 each for Rs
30,000/="1nFeb, 2005.

= |n April, 2006 company issues bonus shares in the
ratio of 1:1

* |[n June, 2006 the entire 2000 shares are sold @
Rs 15 each for Rs 30,000

= _Caleulation, of capital gain/ loss:

i

- — Long term capitalloss, : Rs, 15,000/=
= SHort'termicapital gain : Rs 15,000/=




= The assessee sells a plot of land for Rs 1.4 Cr which was
acquired-fer-Rs 1.0 Cr resulting in short term capital gains
from sale of property Rs 40 lacs.

= 1 lac shares of Rs 10 each subscribed in a pvt Itd company
at a premium of Rs 50 each

= The said pvt Itd company issues bonus shares 1:5

= QOriginal 1 lac shares are now sold for Rs 10 each resulting
In_short term capital loss of Rs 50 |lacs

S

i

=i VWhetherrgain ofiRs 40 lacs above beofiiset againstlossieis
225 5() |0 CSuu——

"Ensure to be out of section 94(8)






Exemption from capltal gains from
s ” LIS _ ONR0I1Jand. o
JlL) irlzl s

1. Jiransfer by way of compulsory acquisition
Capital asset being land & building
For the last 2 years being used for the purposes of and
forming part of industrial undertaking
Capital gains exempt if utilized for purchase of any. other
land or building or construction of building withiin 3 years.
For the purpose of shifting or re-establishing or setting up
industrial undertaking.
'- Capital gainsiterbe.extent utilised iGRthe new asset exempt.
=7--New AsSetnor to be transferred for a period of 3 years
8. In case transferred cost of acquisition to be after adjuring
capital gains exemption availed
9. Unutilised amount to be deposited in the capital gains
scheme Alc




= All ' assessee
= Exemption even for short term capital assets

= Applicable only for compulsery:acquisition
= New asset- land building for industrial

i

- purpose

A —
E——

—
- - —F,'




- Whether taxable i self generated’?
= What is the cost of acquisition?

L= SEction 55(2) amended to defing: cost of
_dequisition efiVanieusiintangiblerassets by Finance
SACE 1994 and various other subseguent
amendments
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= Cost of acquisition in relation to a capital asset
~being:
—  Goodwill
— Trade mark/ brand name

— Tenancy rights, etc

= Acquired from outside:
= Self developed

= Capital asset became property of the assessee
~ pefore 1-4-1981 -

__— Actual cest orrENV as oni1-4-1981
==0Option not available on depreciable assets
— Bonus shares allotted prior to 1-4-1981




pitellEssenneuaes

o

'the sale, exchange or relinquishment of the asset; or
the extinguishment of any rights therein; or
the compulsory acquisition thereof under any law; or

in a case where the asset is converted by the owner thereof into, or
is treated by him as, stock-in-trade of a business carried on by him,

such conversion or treatment; or

any transaction involving the allowing of the possession of any
immovable property to be taken or retained in part performance of a
contract of the nature referred to in section 53A of the Transfer of
Property. Act, 1882 (4 of 1882); or —

——

hi any. transacten S (Wihether by way" oi* becoming a member of, or

aecquiring shares Iin, a co-operative soclety, company or other
association of persons or by way of any agreement or any
arrangement or in any other manner whatsoever) which has the
effect of transferring, or enabling the enjoyment of, any immovable

property.




=

= Conversion of preference shares into ordinary shares is
= altransaction-of the nature of “exchange”

Redemption of preference shares by the company. comes
under relinqguishment of asset.

wReductionrefishare capital is chargeable in the hands of

shareholdersy e —
SR p—




= Jilemancy rights

= Advance paid for purchase of property, compensation
received on cancellation.

Amount paid as earnest money subsequently right

surrendered in a tripartite agreement. Held to be capital
gains

sSRealignment eliinterestin propertyisyreriecting family
L aliangementsy -




Transactions not regarded as transfer

‘4 B

~ () total or partial partition of HUF
(9= Gift, will.or-an irrecoverable trust
except - ESOP
transfer to a subsidiary company
- whole of the share capital
- subsidiary company to be Indian company
transfer to a holding company
- whelly.heldshare capital
L Heldingicompany is a Indian company
- clause (iv) & (v) not applicable to
Provisio -> transfer of capital asset after 29/2/1998
-> as stock in trade




Transactions.not.reagarded as transfer

- =

p— \VJ"‘ v"c-.ch ¢I" @ "””76;'_\' _-_
~company

- Amalgamated company Is an Indian
company.

(via) Transfer of shares in a Indian company In a

=

scheme of amalgamation of foreign.companies

- at least 25% of share holding of
amalgamated foreign company renew.
share holders of amalgamatedwfereign:

_________company. -
" transfer does not attract tax on capital gains
Inthe country of incorporation of

amalgamating company.




Transactions.not.reagarded as transfer

Vi) D EmErGE=>"restlnarcompanyastantindian company

(Vic) transfer of shares in a Indian company in a scheme of
demerger where demerged & resulting companies are
foreign companies.

- 1/3™@ share holding of demerged foreign company
are shareholders in the resulting foreign company.

- No tax on capital gains In the country  of
Incorporation of demerged company.

(vid) Issue of shares by the resulting company to the share
holders of demerged company in_a_.scheme Of
demerger — —

———————

(WnhTransfer of shares by a shareholder ini a scheme of
amalgamation
- consideration -> shares in amalgamated company

- the amalgamated company is an Indian company




Transactions.not.redgarded.as. transfer

S WIIE)NSONES e Shares relered toNnFSECoR M SAC(H ) Smader
~ outside Indiarby a NRI to another NRI.

(Vi) Transfer of agricultural land in India before 1/3/1970.

(ix) Transfer of work of out, archaeological, scientific or out
collection book, drawing, panting, photograph, etc. to
Government, National Museum, ete.

Conversion of bonds/ debentures into shares

Miembership of recognised stockiexchangertorconpany
befoerer3dydi2/1998:

Land of sick industrial company being managed by its
Workers co-operative -> conditions.




Transactions.not.reagarded as transfer

-

all business assets & liabilies of the firm:
Immediately before the succession become the
assets & liabilities of the company.

all partners of the firm immediately before the
succession become shareholders in the same
proportion.

No other consideration & benefit to the firm or
partners except allotment of shares.

Aggregate shareholding ofi.erstwhile pantners.is. not
less, thanueb006x of . the totalivoting  power Which
shiould continue for a period of 5 years from the
date of succession.

Capitalization of recognised stock exchange is as
approved by SEBI.

111 SU Seced Py are e’e,-,_-c, Ve — -




Transactions.not.reagarded as transfer

Y u—a| | =

[MV)ISOIET proprietary” concerntsucceeded by a
-~ company.

- all the Dbusiness assets & liabilities
Immediately before succession become
assets & liabilities of the company.

share holding of the sole preprietor IS not
less than » 950%: of the total voting
power for a period of 5. years. —

Sele preprietor does™ not receive any
consideration & benefit except
allotment of shares.

(xv) Any lending of securities per guidelines of SEBI




- -Compensation for compulsory acquisition
taxable u/s 45 (5)

= Year of chargeabillity/ time limits, for availing
various exemptions ?

= Year of transfer

S

o

E——




Corrngel ry 10 liulclzition

_,_. -E'—-_'

—

- -Distribution of assets by the company not
regarded as transfer for the purpose of

section 45

= Recelpt of money or other assets by the
wshiareholderas reduced by.amount
~ Assessedlasidividend /s 2(22)(c) deemed
"to be full value of consideration




- -Transfer of land, building, plant & machinery.
or any rights in building or land used for the

purpose of business of industrial
undertaking







- _Wh_ether right tor claim specific performance
of-an agreement Is a capital asset ?

= Whether its relinqguishment attracts capital

gains tax




Cost of Acquisition

———— —r———

Section
55(2)(2) Goodwilll Trademani, Brand name, llenancy haht, etc.
55(2)(aa) Bonus/rights,issue

99(2)(ab) Shares-in lieu of membership of a recognised stock
exchange.

55(2)(b) (i) Asset acquired prior to 01.04.1981

(if) Asset acquired by the previous owner prior to
01.04.1981, becoming property. of the assessee by
mode specified u/s 49(1)

(1) Distribution of Capital Asset by the Company on
its. liguidation. -

——

(v)mcensoelidation/Conversion/Division  of  Share
Capital.

FMV on the date of acquisition, if cost to the
previous owner cannot be ascertained.




Goodwill of the business
trade mark or a brand name
right to manufacture, produce or process

any article or thing

tenancy right

stage caniage permit

(1)L IEpurciiased == RUrenase price
(11) otherwise >\ |




S BN | | | . N . W 1

By.virtue of holding a capital assets
(A) Subscription to financial asset
(B) Addl financial asset without any
payment
Original financial asset -> Actual Cost

[Right.reneunced -> il
(il Cost of Right -> Amount Paid
| Bonus Shares -> Nil

Cost to the renouncee -> Total Amount Paid




Cost of acquisition of original
membership of stock exchange to be

the cost of share allotted under scheme

wofcornporatisation.

e

——




FMV as on 01.04.1981

Capital Asset acquired prior to 01.04.1981 FMV as on
01.04.1981 may at the option of assessee be deemed

to be Cost of Acquisition.

(i) Asset becoming property of the assessee by any of the

modes specified u/s 49(1) and the previous owner
acquired the Capital Asset prior to 01.04.1981.
Assessee has, option to replace FMV as on 01.04.1984

——

in place of costito.the previous GWhHEer:
e




Goodwill or right to
manufacture, produce

or process any article NIl

: Other.capital asset
o (i) capitalassetbefore 1/4/1981

—

(1) any other case




Cost with reference to certain modes

Cost + Cost of improvement
to the previous owner.

(1)  Total or partial partition of HUF.

(i)  Gift or will.

i) (a) by succession, inheritance or' devolution
(b) distribution of assets, by firm (upto 1/4/87 )
(€) distribution of assets on liguidation of company.
(d) transfentoratiust: - =
(@)'transferreferred to in clause (iv) to (via) of

section 47.

In the case of an HUF by mode referred to In
section 64(2) at any time after 31/12/1969.




Distribution of assets by
cormnozrny 1 eulcztiorn

= - e —

Assetls distributed by the company
At the time of liquidation
To the shareholders of the company

Money or Market VValue of Assets
Less dividend u/s 2(22)(e) —

Resultant full value of consideration for the
purpose of section 48.

2(22)(c) Accumulated profits




Sales of one or more undertaking or unit

Owning & holding undertaking to ascertain
short/ long term gains

Net worth of the division to. be cost of
acquisition/ improvement

NG indexation for long termicapital’asset: —

I

Depre'cféble- assets-WWDV; oethermwise book
values

Revaluation to be ignored










