
CAPITAL CAPITAL 

GAINSGAINS

Sunil AroraSunil Arora
M.ComM.Com, F.C.A., F.C.A.



Understatement of considerationUnderstatement of consideration

�� What is the recourse available with the AO ?What is the recourse available with the AO ?

�� Can AO refer to the Valuation Officer for Can AO refer to the Valuation Officer for 

ascertaining FMV of the transferred capital ascertaining FMV of the transferred capital 

asset ?asset ?

�� What are the consequences if the Valuation What are the consequences if the Valuation 

Officer arrives at a value higher than the Officer arrives at a value higher than the 

stated consideration ? stated consideration ? 



Reference to Valuation OfficerReference to Valuation Officer

�� Section 55A of the Income tax Act, 1961Section 55A of the Income tax Act, 1961

�� Specific powers to the AO for referring to the Specific powers to the AO for referring to the 

Valuation Officer if in the opinion of AO the Valuation Officer if in the opinion of AO the 

value of the asset as claimed by the value of the asset as claimed by the 

assessee is less than the FMV of the asset.assessee is less than the FMV of the asset.

�� Reference only for the purpose of Reference only for the purpose of 

ascertaining FMV for the purpose of ascertaining FMV for the purpose of 

ChapterIVChapterIV of the Actof the Act



Reference to Valuation OfficerReference to Valuation Officer

�� Reference in the case of property purchased Reference in the case of property purchased 

or constructed, etcor constructed, etc

�� Addition by the AO Addition by the AO u/su/s 69, 69B, 69A of the 69, 69B, 69A of the 

Act which fall in Chapter VI which is outside Act which fall in Chapter VI which is outside 

the purview of section 55Athe purview of section 55A

�� AmiyaAmiya BalaBala Paul 262 ITR 407 (SC)Paul 262 ITR 407 (SC)

�� Section 142A introduced by The Finance Section 142A introduced by The Finance 

(No. 2)  Act, 2004 (No. 2)  Act, 2004 w.r.e.fw.r.e.f. 15. 15--1111--19721972



Section 142ASection 142A

�� To estimate the value of any investment To estimate the value of any investment 
referred to in section 69, 69B, 69A of the Actreferred to in section 69, 69B, 69A of the Act

�� Introduced by The Finance (No. 2) Act, 2004 Introduced by The Finance (No. 2) Act, 2004 
but made effective from 15but made effective from 15--1111--19721972

�� Proviso to the effect that section not to apply Proviso to the effect that section not to apply 
to assessments which have become final & to assessments which have become final & 
conclusive before 30conclusive before 30thth day of September, day of September, 
20042004

�� ACIT v. ACIT v. ShaktiShakti BldrsBldrs (2005) 93 ITD269(ITAT(2005) 93 ITD269(ITAT--DEL)DEL)



QuestionsQuestions

�� Whether AO can refer a capital asset to the Whether AO can refer a capital asset to the 

Valuation Officer for ascertaining the FMV of Valuation Officer for ascertaining the FMV of 

the asset ?the asset ?

�� What are the consequences in case the What are the consequences in case the 

Valuation Officer arrives at  a FMV higher Valuation Officer arrives at  a FMV higher 

than the stated consideration ?than the stated consideration ?



Understatement of considerationUnderstatement of consideration

�� Section 52(2):Section 52(2):

FMV of the asset transferred exceeds the stated FMV of the asset transferred exceeds the stated 
consideration by 15% than FMV be taken as the full value consideration by 15% than FMV be taken as the full value 
of consideration for the transfer.of consideration for the transfer.

�� K.P. K.P. VergheseVerghese V. ITO.(1981) 131 ITR 597 (SC)V. ITO.(1981) 131 ITR 597 (SC)

Onus on the revenue to show that the FMV of the asset  Onus on the revenue to show that the FMV of the asset  
exceeds the stated consideration but also that the exceeds the stated consideration but also that the 
consideration had been understated and the assessee had consideration had been understated and the assessee had 
actually received more than what was declared by him.actually received more than what was declared by him.

�� Section 52 deleted from the statute by The Finance Section 52 deleted from the statute by The Finance 
Act,1987 Act,1987 



Section 142A(3)Section 142A(3)

On receipt of the report from the Valuation On receipt of the report from the Valuation 

Officer, the Assessing Officer may, after Officer, the Assessing Officer may, after 

giving the assessee an opportunity of being giving the assessee an opportunity of being 

heard, take into account such report in heard, take into account such report in 

making such assessment or reassessmentmaking such assessment or reassessment



Understatement of considerationUnderstatement of consideration

�� Whether valuation report is an evidence Whether valuation report is an evidence 

sufficient for making addition ?sufficient for making addition ?

�� Whether addition on the basis of valuation Whether addition on the basis of valuation 

report can be made in the hands of buyer or report can be made in the hands of buyer or 

seller ?seller ?



ConsequencesConsequences

�� K.P. K.P. VergheseVerghese v. ITO (1981) 131 ITR 597 (SC)v. ITO (1981) 131 ITR 597 (SC)

�� CIT v. George CIT v. George HandersonHanderson & Co. Ltd (1967) 66 ITR & Co. Ltd (1967) 66 ITR 

622 (SC)622 (SC)

�� CIT v. CIT v. GillanderGillander ArbuthnotArbuthnot & Co ( 1973) 87 ITR & Co ( 1973) 87 ITR 

407 (SC)407 (SC)

�� CIT v. CIT v. RakeshRakesh Kumar, SLP (civil) No. 3330 / 1982 Kumar, SLP (civil) No. 3330 / 1982 

(1988) 171 (1988) 171 ITR (ST) 47 (SC)



Understatement of considerationUnderstatement of consideration

�� Expert Expert valuervaluer confirming the valuation as per the confirming the valuation as per the 
sale deedsale deed

�� Valuation officer of the department arrived at a Valuation officer of the department arrived at a 
higher valuehigher value

�� Lordships Lordships SabyasachiSabyasachi MukherjiMukherji and and 
S.RanganathanS.Ranganathan JJ. Dismissed departments JJ. Dismissed departments 
special leave petition against the orders of the special leave petition against the orders of the 
Delhi High Court holding that no understatement Delhi High Court holding that no understatement 
of value was provedof value was proved

�� CIT v. CIT v. RakeshRakesh Kumar 171 ITR (ST) 47 (SC)Kumar 171 ITR (ST) 47 (SC)

�� ACIT v. ACIT v. ShaktiShakti BldrsBldrs (2005) 93 ITD269(ITAT(2005) 93 ITD269(ITAT--DEL)DEL)



Understatement of considerationUnderstatement of consideration

�� Agreement as well as other documents seized Agreement as well as other documents seized 

during the course of search stating amounts more during the course of search stating amounts more 

than the sale consideration as per the sale deedthan the sale consideration as per the sale deed

�� Held; The court cannot come to the conclusion Held; The court cannot come to the conclusion 

that the price mentioned in the sale deed is not that the price mentioned in the sale deed is not 

correct unless it is proved that the amount stated correct unless it is proved that the amount stated 

in the agreement was paidin the agreement was paid

CIT v. K.C. Agnes and othersCIT v. K.C. Agnes and others

(2003) 262 ITR 354 ((2003) 262 ITR 354 (KerKer))



Understatement of considerationUnderstatement of consideration

�� AO can substitute actual sale consideration AO can substitute actual sale consideration 

in place of stated consideration, if there is in place of stated consideration, if there is 

evidence to show that the evidence to show that the assesseeassessee had had 

indeed received higher amountindeed received higher amount

�� InderpalInderpal Singh Singh AhujaAhuja v. CITv. CIT

(2006) 103 ITD 271 (ITAT(2006) 103 ITD 271 (ITAT--AsrAsr))



Valuation for Stamp DutyValuation for Stamp Duty

�� Actual consideration < Value for Stamp DutyActual consideration < Value for Stamp Duty

�� Actual consideration that passed between Actual consideration that passed between 

the parties is a question of fact to be the parties is a question of fact to be 

determined in each case having regard to determined in each case having regard to 

the facts & circumstances of the case.         the facts & circumstances of the case.         
DineshDinesh Kr Kr MittalMittal v. ITO (1992) 193 ITR 770 (All) v. ITO (1992) 193 ITR 770 (All) 

�� Section 50C introduced by The Finance Act, Section 50C introduced by The Finance Act, 

2002 2002 w.e.fw.e.f. 1. 1--44--2003 2003 



Section 50CSection 50C

�� Value for the purpose of stamp duty, Value for the purpose of stamp duty, 

deemed to be the full value of the deemed to be the full value of the 

consideration from transfer of the capital consideration from transfer of the capital 

asset for calculating capital gainsasset for calculating capital gains

�� In case the value is disputed before the AO In case the value is disputed before the AO 

and the stamp duty valuation has not been and the stamp duty valuation has not been 

disputed; the AO may refer to a Valuation disputed; the AO may refer to a Valuation 

Officer for ascertaining FMVOfficer for ascertaining FMV



Issues in section 50CIssues in section 50C

�� Consequences in case value arrived at by the Valuation Consequences in case value arrived at by the Valuation 
Officer is:Officer is:
–– less the than stamp duty valuationless the than stamp duty valuation

–– more than the stamp duty valuationmore than the stamp duty valuation

�� In case the stamp duty valuation is disputed before the In case the stamp duty valuation is disputed before the 
concerned authority; Section 155(15)concerned authority; Section 155(15)

�� Harsh only to the sellerHarsh only to the seller

�� How the seller can avail benefit How the seller can avail benefit u/su/s 54/ 54EC54/ 54EC

�� Finality as regards consequences of variation if any in the Finality as regards consequences of variation if any in the 
valuations valuations 

�� Provision yet to be tested in the light of decision in the case Provision yet to be tested in the light of decision in the case 
of K.P. of K.P. VergheseVerghese V. ITO.(1981) 131 ITR 597 (SC)V. ITO.(1981) 131 ITR 597 (SC)



Capital Gains deemed Capital Gains deemed 

to be Incometo be Income

Section 45(1)Section 45(1)

Any Profit or gains arising Any Profit or gains arising 

from from transfertransfer of a of a Capital AssetCapital Asset

shall be chargeable to taxshall be chargeable to tax

as Capital Gainsas Capital Gains

and shall and shall deemeddeemed to be incometo be income

of the previous yearof the previous year

in which transfer took place.in which transfer took place.



Insurance claimInsurance claim

�� Capital asset destroyed in fireCapital asset destroyed in fire

�� Insurance claim received against the Insurance claim received against the 

destruction of the said assetdestruction of the said asset

�� Whether insurance claim liable to tax as Whether insurance claim liable to tax as 

capital gains ?capital gains ?

�� VaniaVania Silk Mills (1991) 191 ITR 647 (SC)Silk Mills (1991) 191 ITR 647 (SC)

�� Section 45(1A) inserted Section 45(1A) inserted wefwef 11--44--20002000



Insurance ClaimInsurance Claim

Section 45(1A)Section 45(1A)

Profit or gains arising fromProfit or gains arising from

receipt of money or other assetreceipt of money or other asset

from an insurerfrom an insurer

on account of damage or destructionon account of damage or destruction

of Capital Assetof Capital Asset

shall be deemed to be incomeshall be deemed to be income

& chargeable to tax under the head Capital & chargeable to tax under the head Capital 

Gains.Gains.

Money received or Fair Market Value of the Money received or Fair Market Value of the 

asset received shall be treated as the Full Value asset received shall be treated as the Full Value 

of consideration in the year of receipt.of consideration in the year of receipt.



Conversion of capital asset into Conversion of capital asset into 

stock in tradestock in trade

�� Shares purchased in 1985 held as investments.Shares purchased in 1985 held as investments.

�� In 1998 the In 1998 the assesseeassessee started business in shares started business in shares 

and treated the aforesaid shares as stock in trade.and treated the aforesaid shares as stock in trade.

�� Shares sold in the year 2000.Shares sold in the year 2000.

�� Taxability ?Taxability ?

CIT v. CIT v. ShirinbaiShirinbai K. K. KookaKooka 46 ITR 86 (SC)46 ITR 86 (SC)

� Section 45(2) inserted wef 1/4/1985



Conversion of capital asset Conversion of capital asset 

into stock in tradeinto stock in trade

Section 45(2)Section 45(2)

Fair Market Value of the assetFair Market Value of the asset

on the date of conversionon the date of conversion

to be deemed to beto be deemed to be

full value of consideration.full value of consideration.

Capital Gains deemed to be income of the Capital Gains deemed to be income of the 

year in which such stock in trade is sold.year in which such stock in trade is sold.



Conversion of stock in trade into a Conversion of stock in trade into a 

capital assetcapital asset

�� How capital gains to be ascertained ?How capital gains to be ascertained ?

�� How the period for which asset is held to be How the period for which asset is held to be 

calculated ?calculated ?

�� Date on which asset was acquired will be Date on which asset was acquired will be 

the date of purchase of the assetthe date of purchase of the asset

�� KalyaniKalyani Exports & Investments Exports & Investments PvtPvt Ltd v. Ltd v. 

CIT (2001) 78 ITD 95 (CIT (2001) 78 ITD 95 (PunePune))



Partnership firmPartnership firm

�� Admission of a partnerAdmission of a partner

�� Retirement of a partnerRetirement of a partner

�� Dissolution of firmDissolution of firm

�� Transfer of capital asset Transfer of capital asset 

–– By partner to firmBy partner to firm

–– By firm to partnerBy firm to partner



Transfer of capital assetTransfer of capital asset

�� By partner to firmBy partner to firm

�� By firm to partnerBy firm to partner

�� Sunil Sunil SidharthbhaiSidharthbhai v. CIT (1985) 156 ITR 509 (SC)v. CIT (1985) 156 ITR 509 (SC)

CIT v. CIT v. B.C.SrinivasaB.C.Srinivasa SettySetty 128 ITR 294 (SC)128 ITR 294 (SC)

�� Section 45(3) & 45(4) brought into the Section 45(3) & 45(4) brought into the 

statute by Finance Act, 1987 statute by Finance Act, 1987 wefwef 1/4/19881/4/1988



Transfer by Partner to the FirmTransfer by Partner to the Firm

Section 45(3)Section 45(3)

Transfer of capital assets Transfer of capital assets 

by partner to the firmby partner to the firm

as capital contribution or otherwise.as capital contribution or otherwise.

Amount recorded in the books of accounts  Amount recorded in the books of accounts  

of the firm to be treated as full value of the of the firm to be treated as full value of the 

consideration.consideration.

Capital Gains  taxable accordingly.Capital Gains  taxable accordingly.



Transfer by Firm to the PartnerTransfer by Firm to the Partner

Section 45(4)Section 45(4)

Transfer by firm to the partnerTransfer by firm to the partner

by way of distribution of capital asset on by way of distribution of capital asset on 

dissolution of firm or otherwisedissolution of firm or otherwise

shall be chargeable to tax in the hands of shall be chargeable to tax in the hands of 

the firm.the firm.

Fair Market Value of the asset to be Fair Market Value of the asset to be 

deemed to be the full value of deemed to be the full value of 

consideration.consideration.



Issues in section 45(3) & (4)Issues in section 45(3) & (4)

�� Transfer of capital asset by the partner to firm & Transfer of capital asset by the partner to firm & 
vicevice--versaversa

�� In case of partner to firm: Value recorded in the In case of partner to firm: Value recorded in the 
books of the firmbooks of the firm

�� In case of firm to partner: FMV of the capital assetIn case of firm to partner: FMV of the capital asset

�� Whether section 45(4) applies to retirement as Whether section 45(4) applies to retirement as 
well ?well ?

�� Whether section 45(4) operative without Whether section 45(4) operative without 
amendment in definition of transfer in section amendment in definition of transfer in section 
2(47)2(47)



Admission of a partnerAdmission of a partner

�� Partner transfer a capital asset to the firmPartner transfer a capital asset to the firm

�� A new partner is admitted who brings in his A new partner is admitted who brings in his 

capital asset into the firmcapital asset into the firm

�� Proprietorship converted into partnershipProprietorship converted into partnership

�� New partner admitted in an existing firm New partner admitted in an existing firm 

wherein firm possesses capital asset wherein firm possesses capital asset 



Admission of a new partnerAdmission of a new partner

�� Firm possessing capital assetFirm possessing capital asset

�� A new partner is admittedA new partner is admitted

�� Whether there is any capital gainWhether there is any capital gain

�� Held, yesHeld, yes

�� CIT v. CIT v. BhanodyaBhanodya Ind. (2002) 253 ITR 350 (AP)Ind. (2002) 253 ITR 350 (AP)



Admission after revaluationAdmission after revaluation

�� Revaluation of assets & liabilities of the firmRevaluation of assets & liabilities of the firm

�� A new partner is admitted into the firmA new partner is admitted into the firm

�� Subsequently old partners retireSubsequently old partners retire

�� Whether any liability of capital gainsWhether any liability of capital gains

�� Held, NoHeld, No

�� CIT v. CIT v. KunnamkulamKunnamkulam Mill Board (2002) 257 ITR Mill Board (2002) 257 ITR 

544 (544 (KerKer))



Two school of thoughtsTwo school of thoughts

�� Firm a separate entityFirm a separate entity

�� Firm not a separate entityFirm not a separate entity

�� Section 4 of The Partnership Act, 1932Section 4 of The Partnership Act, 1932

““partnership is a relation between persons who have partnership is a relation between persons who have 

agreed to share the profits of the business carried on by agreed to share the profits of the business carried on by 

all or any of them acting for allall or any of them acting for all””



Retirement of partner from firmRetirement of partner from firm

�� Applicability of section 45(4)Applicability of section 45(4)

�� Partnership firm is not a separate legal Partnership firm is not a separate legal 
entityentity

�� Status prior to amendment by the Status prior to amendment by the 
Finance Act, 1987Finance Act, 1987

�� CIT v. CIT v. BankeBanke LalLal VaidyaVaidya (1971) 79 ITR 594 (SC)(1971) 79 ITR 594 (SC)

�� CIT v. CIT v. DiwanDiwan Cine Corp. ( 1968) 68 ITR 240 (SC)Cine Corp. ( 1968) 68 ITR 240 (SC)

�� Malabar Fisheries  v. CIT (1979) 120 ITR 49 (SC)Malabar Fisheries  v. CIT (1979) 120 ITR 49 (SC)



Section 45 (4)Section 45 (4)

�� Whether transfer ?Whether transfer ?

�� Whether retirement of a partner covered ?Whether retirement of a partner covered ?

�� Held, Yes,Held, Yes,

�� CIT v. A.N. CIT v. A.N. NaikNaik Associates (2004) 265 ITR Associates (2004) 265 ITR 
346 (346 (BomBom.).)

�� Similar circumstances: Held, NoSimilar circumstances: Held, No

�� CIT v. Machines & Mopeds (2005) 281 ITR CIT v. Machines & Mopeds (2005) 281 ITR 
52 (M.P.)52 (M.P.)



Retirement of partner from firmRetirement of partner from firm

�� Amount received in excess of capital balance on Amount received in excess of capital balance on 

retirement from the firm.retirement from the firm.

�� Status prior to amendment:Status prior to amendment:

�� Held, not taxable as it is Held, not taxable as it is realisationrealisation of the pre of the pre 

existing rightexisting right

�� CIT v. CIT v. SheshagiriSheshagiri RaoRao (1995) 213 ITR 304 (AP) (1995) 213 ITR 304 (AP) 

�� CIT v. CIT v. AnantAnant NarharNarhar NinkarNinkar (HUF) (1997) 224 ITR 221 (HUF) (1997) 224 ITR 221 

((GujGuj))

�� Held, taxable as resulting in transfer & retirement Held, taxable as resulting in transfer & retirement 

is different form dissolution of the firm.is different form dissolution of the firm.

�� BishanBishan LalLal KanodiaKanodia v. CIT (2002) 257 ITR 449 Delv. CIT (2002) 257 ITR 449 Del



Partnership firmPartnership firm

�� Retirement of a partner Retirement of a partner 
–– Capital asset taken over by the retiring partner Capital asset taken over by the retiring partner 

–– Resulting in conversion into proprietorshipResulting in conversion into proprietorship

–– Capital asset owned by the firm continuing with remaining partneCapital asset owned by the firm continuing with remaining partnerr

–– Retiring partner getting more than Retiring partner getting more than crcr in his capital a/cin his capital a/c

–– Retiring partner given proportionate share in the  capital assetRetiring partner given proportionate share in the  capital asset

�� Dissolution of firmDissolution of firm

�� Transfer of capital asset Transfer of capital asset 
–– By partner to firmBy partner to firm

–– By firm to partnerBy firm to partner



Family arrangementsFamily arrangements

�� Whether transfer of property in family Whether transfer of property in family 
settlement is chargeable to capital gains settlement is chargeable to capital gains 
tax?tax?

�� Family arrangements made voluntarily to Family arrangements made voluntarily to 
resolve the disputes among members of a resolve the disputes among members of a 
family did not amount to transfer.family did not amount to transfer.

�� No capital gain arises from the transactionNo capital gain arises from the transaction

�� CIT CIT vsvs AL AL RamanathanRamanathan 245 ITR 494 245 ITR 494 
(Madras)(Madras)



Family ArrangementsFamily Arrangements

�� Cost of acquisition in the hands of the Cost of acquisition in the hands of the 

member receiving the asset after the member receiving the asset after the 

settlementsettlement

�� Cost to the previous owner and not the Cost to the previous owner and not the 

amount mentioned in the family settlement amount mentioned in the family settlement 

deeddeed

CIT v. CIT v. ShantiShanti ChandranChandran (2003) 127 Taxman (2003) 127 Taxman 

475 (Mad)475 (Mad)



Mode of Computation Mode of Computation 

of Capital Gainsof Capital Gains
Section 48Section 48

Full value of the consideration received Full value of the consideration received 

or accruing as a result of transfer of or accruing as a result of transfer of 

capital asset less.capital asset less.

(i)(i) expenditure incurred expenditure incurred wholly &  wholly &  

exclusively in connection with such exclusively in connection with such 

transfer.transfer.

(ii)(ii) the the cost of acquisition of the assetcost of acquisition of the asset & & 

the the cost of improvementcost of improvement there to.there to.



Expenditure in connection with Expenditure in connection with 

transfertransfer

�� Expenditure which is necessary to effect the Expenditure which is necessary to effect the 

transfertransfer

�� Every expenditure which has nexus with the Every expenditure which has nexus with the 

transfer does not qualify for deductiontransfer does not qualify for deduction

SitaSita NandaNanda v. CIT 119 Taxman 227 (Delhi)v. CIT 119 Taxman 227 (Delhi)

�� Amount paid to tenant to get the property Amount paid to tenant to get the property 

vacatedvacated

CIT v. CIT v. A.VenkataramanA.Venkataraman (1982) 137 ITR 846 (Mad.)(1982) 137 ITR 846 (Mad.)



Discharge of mortgageDischarge of mortgage

�� Repayment of loan taken by the Repayment of loan taken by the assesseeassessee / discharge of / discharge of 
mortgage created by the mortgage created by the assesseeassessee cannot be regarded as cannot be regarded as 
expenditure in connection with the transferexpenditure in connection with the transfer

CIT v. SRV publications CIT v. SRV publications pvtpvt ltd 107 Taxman 458 (ltd 107 Taxman 458 (KerKer))

CIT v. CIT v. AttiliAttili N N RaoRao 119 Taxman 1030 (SC)119 Taxman 1030 (SC)

CIT v. CIT v. RoshanbabuRoshanbabu M.H. Merchant 144 Taxman 720 (M.H. Merchant 144 Taxman 720 (BomBom.).)

�� Mortgage created by the previous owner, property Mortgage created by the previous owner, property 
inherited/ acquired subject to mortgage. Amount paid to inherited/ acquired subject to mortgage. Amount paid to 
clear the mortgage is a part of cost of acquisition.clear the mortgage is a part of cost of acquisition.

VSMR VSMR JagdishJagdish ChandranChandran v. CIT 93 Taxman 389 (SC)v. CIT 93 Taxman 389 (SC)



Interest on borrowingsInterest on borrowings

�� Revenue expenditureRevenue expenditure

�� Allowable Allowable u/su/s 57 or 57 or u/su/s 24 of the Act24 of the Act

�� Balance interest can be taken as allowable Balance interest can be taken as allowable 

deduction for calculation of capital gainsdeduction for calculation of capital gains

�� CIT v. CIT v. MithleshMithlesh KumariKumari (1973) 92 ITR 9 (Del)          (1973) 92 ITR 9 (Del)          

AddlAddl CIT v. CIT v. K.S.GuptaK.S.Gupta (1979) 119 ITR 372              (1979) 119 ITR 372              

CIT v. CIT v. MithreyiMithreyi RaiRai (1989) 152 ITR 247 ((1989) 152 ITR 247 (KerKer)          )          

VasanjiVasanji Sons & co Sons & co PvtPvt Ltd (1975) 99 ITR 148 (Del)Ltd (1975) 99 ITR 148 (Del)



Short term / Long termShort term / Long term

�� Long term capital asset: section 2(29A)Long term capital asset: section 2(29A)

–– Cost of acquisition to be indexed as per second proviso Cost of acquisition to be indexed as per second proviso 

to section 48to section 48

–– Flat rate of tax Flat rate of tax u/su/s 112112

–– Various exemptions Various exemptions 

�� Short term capital asset: section 2(42A)Short term capital asset: section 2(42A)

–– No indexationNo indexation

–– Flat rate of tax Flat rate of tax u/su/s 111A only on equity shares transfer 111A only on equity shares transfer 

of which is subject to STT of which is subject to STT 

–– Exemption only Exemption only u/su/s 54B, 54D & 54G54B, 54D & 54G



Depreciable AssetsDepreciable Assets
Section 50Section 50

-- Not with standing section 2(42A)Not with standing section 2(42A)

-- Capital assets forming part of block of assetsCapital assets forming part of block of assets

-- Depreciation has been allowedDepreciation has been allowed

-- Mode of computationMode of computation

1.1. Full value of consideration on transfer of assetFull value of consideration on transfer of asset

LessLess -- expense incurred wholly & exclusively on expense incurred wholly & exclusively on 
such transfer.such transfer.

-- WDV of the blockWDV of the block

-- Addition to the blockAddition to the block

during the previous yearduring the previous year

Excess deemed to be short term capital gainExcess deemed to be short term capital gain

2.2. Income from transfer of  assets of a blockIncome from transfer of  assets of a block

LessLess -- WDVWDV

-- Addition during the yearAddition during the year

Deemed to be short term capital gainsDeemed to be short term capital gains



ConsequencesConsequences

�� Capital gains/ loss is always short term.Capital gains/ loss is always short term.

�� Indexation whether available ?Indexation whether available ?

�� Whether FMV as on 1Whether FMV as on 1--44--1981 can be adopted?1981 can be adopted?

�� Whether benefit Whether benefit u/su/s 54F 54F \\ 54EC available ?54EC available ?

�� Depreciable asset can be treated as long term or short Depreciable asset can be treated as long term or short 
term depending on the period of holdingterm depending on the period of holding

�� Assam Petroleum Industries Assam Petroleum Industries PvtPvt Ltd 262 ITR 587 (Ltd 262 ITR 587 (GuwhatiGuwhati)  )  

CIT CIT vsvs Ace Builders Ace Builders PvtPvt Ltd 144 Ltd 144 TaxmannTaxmann 855 (Bombay)855 (Bombay)

�� Set off of Set off of b/fb/f loss loss u/su/s 7272

�� Unabsorbed depreciation?Unabsorbed depreciation?

�� Taxability Taxability u/su/s 115JB115JB



Treatment of Land & BuildingTreatment of Land & Building

�� Land separate from building for calculating Land separate from building for calculating 

capital gainscapital gains

�� Land on which building constructed is long Land on which building constructed is long 

term capital asset even if building is a term capital asset even if building is a 

depreciable asset as per section 50depreciable asset as per section 50

�� CIT CIT vsvs Citibank N.A. 261 ITR 570 (Bombay)Citibank N.A. 261 ITR 570 (Bombay)



Forfeiture of earnest moneyForfeiture of earnest money

�� Capital asset acquired in FY 1995Capital asset acquired in FY 1995--96 for 96 for 
Rs.10 Rs.10 LacsLacs

�� Advance of Rs.3 Advance of Rs.3 lacslacs received during FY received during FY 
20052005--06 against sale of the said property for 06 against sale of the said property for 
Rs.25 Rs.25 lacslacs

�� Buyer could not make the payment of Buyer could not make the payment of 
balance amount and the earnest money is balance amount and the earnest money is 
forfeited.forfeited.

�� Treatment ?Treatment ?



Advance money receivedAdvance money received

Section 51Section 51

-- Advance money received & retainedAdvance money received & retained

-- To be deducted from the cost or FMV in To be deducted from the cost or FMV in 

computing cost of acquisitioncomputing cost of acquisition



IssueIssue

�� Whether advance money received & Whether advance money received & 

retained is to be deducted from cost of retained is to be deducted from cost of 

acquisition or indexed cost of acquisitionacquisition or indexed cost of acquisition

�� Section 48 amended Section 48 amended wefwef 11--44--1993 1993 

consequential amendment to section 51 not consequential amendment to section 51 not 

donedone

�� Advance received more than cost of Advance received more than cost of 

acquisition acquisition 



Treatment of advanceTreatment of advance

�� Cost of acquisition : Rs.5 Cost of acquisition : Rs.5 lacslacs

�� Advance forfeited  : Rs.25 Advance forfeited  : Rs.25 lacslacs

�� Treatment ?Treatment ?

�� Excess over cost of acquisition is a capital receiptExcess over cost of acquisition is a capital receipt

�� TravancoreTravancore Rubber & Tea Co. Ltd. 243 ITR 158 (SC)Rubber & Tea Co. Ltd. 243 ITR 158 (SC)

�� Subsequent sale whether cost of acquisition to be Subsequent sale whether cost of acquisition to be 

NIL or negative figure?NIL or negative figure?

�� Held: NIL Held: NIL SmtSmt SunitaSunita N. Shah (2005) 94 ITD 492 (Mum)N. Shah (2005) 94 ITD 492 (Mum)



Profit on sale of property Profit on sale of property 

used for Residence used for Residence 

Section 54Section 54
Basic ConditionsBasic Conditions

-- Individual or HUFIndividual or HUF

-- Transfer of long term capital assetTransfer of long term capital asset

-- buildings or lands appurtenant theretobuildings or lands appurtenant thereto

-- Residential houseResidential house

-- The income of which is chargeable under the head The income of which is chargeable under the head ““income income 

from house propertyfrom house property””

Compliance for exemptionCompliance for exemption

-- Purchase a residential housePurchase a residential house

-- one year beforeone year before

-- two year aftertwo year after

the date of transferthe date of transfer

-- constructed a residential houseconstructed a residential house

-- with in period of 3 yearwith in period of 3 year

after the date of transferafter the date of transfer

-- Restriction on transfer of new assetRestriction on transfer of new asset



New AssetNew Asset

-- Not to be transferred with in a period of 3 years Not to be transferred with in a period of 3 years 

of its purchase or construction as the case may of its purchase or construction as the case may 

bebe

-- In case transferred:In case transferred:

Gain to be short term capital gainGain to be short term capital gain

Cost of acquisition depends upon extent of Cost of acquisition depends upon extent of 

exemption availed at the time of its acquisitionexemption availed at the time of its acquisition

-- if fully exhausted   if fully exhausted   -- NilNil

-- Otherwise Otherwise -- BalanceBalance



Exemption U/s 54Exemption U/s 54

Capital Gains   >   Cost of the newCapital Gains   >   Cost of the new

residential houseresidential house

-- diff liable to tax u/s 45.diff liable to tax u/s 45.

Capital Gains   <   Cost of the newCapital Gains   <   Cost of the new

residential houseresidential house

-- No taxability u/s 45.No taxability u/s 45.



Profit on sale of capital asset other Profit on sale of capital asset other 

than residential house than residential house 

Section 54FSection 54F
Basic ConditionsBasic Conditions

-- Individual or HUFIndividual or HUF

-- Transfer of long term capital assetTransfer of long term capital asset

-- Other than residential houseOther than residential house

Compliance for exemptionCompliance for exemption

-- Purchase a residential housePurchase a residential house

-- one year before orone year before or

-- two year aftertwo year after

the date of transfer orthe date of transfer or

-- constructed a residential houseconstructed a residential house

-- with in period of 3 yearwith in period of 3 year

after the date of transferafter the date of transfer

-- Eligibility as well as other conditions to be fulfilledEligibility as well as other conditions to be fulfilled



Conditions for section 54FConditions for section 54F

�� Assessee should not own more than one Assessee should not own more than one 
residential house other than the new asset on the residential house other than the new asset on the 
date of transfer of the original assetdate of transfer of the original asset

�� Should not purchase/ construct any other Should not purchase/ construct any other 
residential house within two years / three years residential house within two years / three years 
respectively of the transfer of the original assetrespectively of the transfer of the original asset

�� New asset not to be transferred before three years New asset not to be transferred before three years 
from the date of its purchase/ construction, in case from the date of its purchase/ construction, in case 
transferred LTCG exempted earlier to be taxed in transferred LTCG exempted earlier to be taxed in 
the year of salethe year of sale



Exemption U/s 54FExemption U/s 54F

Net consideration   >   Cost of the newNet consideration   >   Cost of the new

residential houseresidential house

-- diff liable to tax u/s 45.diff liable to tax u/s 45.

Net consideration   <   Cost of the newNet consideration   <   Cost of the new

residential houseresidential house

-- No taxability u/s 45.No taxability u/s 45.



Diff between 54 & 54FDiff between 54 & 54F

�� Transfer of residential house ; any other capital assetTransfer of residential house ; any other capital asset

�� Restriction on ownership of one residential house at the Restriction on ownership of one residential house at the 
time of transfer time of transfer u/su/s 54F54F

�� Net sale consideration to be invested for exemption Net sale consideration to be invested for exemption u/su/s
54F54F

�� Restriction on purchase within 2yrs / construction within Restriction on purchase within 2yrs / construction within 
3yrs of any other  residential house 3yrs of any other  residential house u/su/s 54F54F

�� In case sale of new asset within 3 yrs:In case sale of new asset within 3 yrs:
–– Section 54: Cost of acquisition of the asset to be adjusted withSection 54: Cost of acquisition of the asset to be adjusted with the the 
amount of exemption availedamount of exemption availed

–– Section 54F: LTCG taxable in the year of sale of the new asset Section 54F: LTCG taxable in the year of sale of the new asset 



Cost of plotCost of plot

�� Whether cost of plot for the purpose of Whether cost of plot for the purpose of 

construction of residential house is construction of residential house is 

considered for benefit considered for benefit u/su/s 54/ 54F ?54/ 54F ?

�� Cost of land is the integral part of the cost of Cost of land is the integral part of the cost of 

residential houseresidential house

�� Circular No. 667 Circular No. 667 dtdt 18/10/199318/10/1993



Issues in section 54/ 54FIssues in section 54/ 54F

�� Benefit restricted for either purchase or Benefit restricted for either purchase or 

construction of  a residential house or both construction of  a residential house or both 

can be considered jointly ?can be considered jointly ?

�� Benefit available for both jointlyBenefit available for both jointly

�� BB BB SarkarSarkar v. CIT 132 ITR 150 (cal)v. CIT 132 ITR 150 (cal)



Purchase of more than one housePurchase of more than one house

�� Whether benefit Whether benefit u/su/s 54 is available for 54 is available for 

purchase of more than one house ?purchase of more than one house ?

�� Section 54/54F :   Section 54/54F :   ““a residential housea residential house””

�� Whether Whether ““aa”” here denotes here denotes ““oneone””



Purchase of more than one housePurchase of more than one house

�� Benefit restricted to only one house                     Benefit restricted to only one house                     
KC KC KaushikKaushik v. ITO (1990) 185 ITR 499 (v. ITO (1990) 185 ITR 499 (BomBom))

�� KG KG vyasvyas v. ITO 16 ITD 195 ( ITATv. ITO 16 ITD 195 ( ITAT-- Mum)Mum)

�� The controversy and the judicial precedents The controversy and the judicial precedents 
above was on section as it stood before above was on section as it stood before 
amendment by The Finance Act, 1982 amendment by The Finance Act, 1982 
where benefit was restricted to where benefit was restricted to ““a house a house 
property for the purpose of his own property for the purpose of his own 
residenceresidence””



Purchase of more than one housePurchase of more than one house

�� The General Clauses Act, 1897:The General Clauses Act, 1897:

Section 13(2): Section 13(2): ““words in the singular shall include words in the singular shall include 
the plural, and the plural, and vice versavice versa””

�� The article The article ““aa”” is not necessarily a singular term. It is not necessarily a singular term. It 
is often used in the sense of any, and when so is often used in the sense of any, and when so 
used it may be applied to more than one individual used it may be applied to more than one individual 
objectobject-- National Union Bank v. Copeland 4NE 794National Union Bank v. Copeland 4NE 794

�� Two adjacent flats; Held allowable; D. Two adjacent flats; Held allowable; D. AnandAnand
BasappaBasappa v. ITO (2004) 91 ITD 53 (Bang.)v. ITO (2004) 91 ITD 53 (Bang.)

�� Held allowed only for one flat; Held allowed only for one flat; GubhanbanooGubhanbanoo R. R. 
MukhiMukhi v. JCIT (2002) 83 ITD 649 (ITATv. JCIT (2002) 83 ITD 649 (ITAT-- Mum)Mum)



Land & buildingLand & building

�� Land purchased in 1991Land purchased in 1991

�� Residential house constructed thereon in Residential house constructed thereon in 

19951995

�� Sold in 1996Sold in 1996

�� Whether gain is short term or long termWhether gain is short term or long term

�� CIT v. CIT v. lakshmilakshmi b b MenonMenon (2003) 184 CTR 52 ((2003) 184 CTR 52 (KerKer))

�� Capital gains to be determined Capital gains to be determined seperatelyseperately



Execution of sale deedExecution of sale deed

�� Payment made but sale deed could not be Payment made but sale deed could not be 

executed with in 2yrs; whether assessee is executed with in 2yrs; whether assessee is 

entitled to benefit entitled to benefit u/su/s 54 ?54 ?

�� Legal transfer not mandatory, payment of Legal transfer not mandatory, payment of 

consideration coupled with taking over of consideration coupled with taking over of 

possession is more importantpossession is more important

�� CIT v. Dr CIT v. Dr LaxmichandLaxmichand (1995) 211 ITR 804 ((1995) 211 ITR 804 (BomBom))

�� CIT v. CIT v. ShahzadaShahzada Begum (1988) 175 ITR 397(AP)Begum (1988) 175 ITR 397(AP)



New house in wifeNew house in wife’’s names name

�� Capital gains from sale of residential house Capital gains from sale of residential house 

property in the name of husbandproperty in the name of husband

�� New residential house purchased in the New residential house purchased in the 

name of wifename of wife

�� Exemption Exemption u/su/s 54 allowable54 allowable

CIT v. CIT v. NatrajanNatrajan (2006) 287 ITR 271 (Mad)(2006) 287 ITR 271 (Mad)



Section 54FSection 54F

�� Pre condition that assessee should not own more Pre condition that assessee should not own more 

than 1 residential housethan 1 residential house

�� Share in a joint property is Share in a joint property is ‘‘owned wholly or partlyowned wholly or partly’’

whereas in section 54F the word is whereas in section 54F the word is ‘‘ownedowned’’

�� For denial of exemption For denial of exemption u/su/s 54F the assessee 54F the assessee 

should own a complete residential house and does should own a complete residential house and does 

not include shared interest in a residential housenot include shared interest in a residential house

�� ITO ITO vsvs RasikRasik LalLal N N SatraSatra (2006) 98 ITD 335 (2006) 98 ITD 335 

(Mum)(Mum)



Acquisition of share in propertyAcquisition of share in property

�� Assessee purchases 15% share in the Assessee purchases 15% share in the 

residential house property in which he was residential house property in which he was 

already stayingalready staying

�� Exemption Exemption u/su/s 54 cannot be denied 54 cannot be denied 

�� CIT CIT vsvs ChandanChandan benben MaganMagan LalLal (2000) 245 ITR (2000) 245 ITR 

182 ( 182 ( GujGuj))

CIT CIT vsvs TN TN ArvindaArvinda Reddy (1979) 120 ITR 46 (SC)   Reddy (1979) 120 ITR 46 (SC)   



Non residential use of houseNon residential use of house

�� House purchased / sold House purchased / sold u/su/s 54 / 54F although 54 / 54F although 

being a residential house is being utilized for nonbeing a residential house is being utilized for non--

residential purposesresidential purposes

�� Mere nonMere non--residential use of residential house residential use of residential house 

would not render property ineligible for benefit would not render property ineligible for benefit u/su/s

54/ 54F54/ 54F

�� MahavirMahavir Prasad Gupta (2006) 5 SOT 353 (Del)Prasad Gupta (2006) 5 SOT 353 (Del)

�� AmitAmit Gupta v. DCIT (2006) 6 SOT 403 (Delhi)Gupta v. DCIT (2006) 6 SOT 403 (Delhi)



Purchase of residential house Purchase of residential house 

outside Indiaoutside India

�� Whether assessee entitled to exemption Whether assessee entitled to exemption u/su/s

54/ 54F54/ 54F

�� Held: No, Income Tax Act, 1961 applies only Held: No, Income Tax Act, 1961 applies only 

to India to India 

�� LeenaLeena J Shah v. ACIT (2006) 6 SOT 721 (J Shah v. ACIT (2006) 6 SOT 721 (AhdAhd))

�� Held: Yes, section 54 does not impose any bar on Held: Yes, section 54 does not impose any bar on 

acquisition outside Indiaacquisition outside India

�� PremaPrema P Shah v. ITO 282 ITR (ITAT) (Mum.)P Shah v. ITO 282 ITR (ITAT) (Mum.)



Collaboration agreementCollaboration agreement

�� Whether repurchase of a part of the property Whether repurchase of a part of the property 

sold will entitle assessee to claim benefit sold will entitle assessee to claim benefit u/su/s

5454

�� Held, yesHeld, yes

�� CIT v. CIT v. PhirozePhiroze H. Patel (1994) 205 ITR 377 (H. Patel (1994) 205 ITR 377 (BomBom))



Construction whether before or after Construction whether before or after 

the date of transferthe date of transfer

�� Whether construction of house property can be Whether construction of house property can be 
completed before the date of transfer of the completed before the date of transfer of the 
original assetoriginal asset

�� Held, NoHeld, No

�� SmtSmt ShantabenShantaben P. Gandhi (1981) 129 ITR 218 (P. Gandhi (1981) 129 ITR 218 (GujGuj))

�� CIT v. JR CIT v. JR SubramanyaSubramanya BhatBhat (1987) 165 ITR 571 (1987) 165 ITR 571 

�� Whether it can be started before the date of Whether it can be started before the date of 
transfertransfer

�� Held, YesHeld, Yes

�� CIT v. HK CIT v. HK KapoorKapoor (1998) 150 CTR 128 (All)             (1998) 150 CTR 128 (All)             



Construction with in 3 yearsConstruction with in 3 years

�� Assessee has made payments out of the Assessee has made payments out of the 

capital gains with in the stipulated time capital gains with in the stipulated time 

�� Builder failed to hand over the property with Builder failed to hand over the property with 

in the prescribed time in the prescribed time 

�� Exemption Exemption u/su/s 54/ 54F cannot be denied54/ 54F cannot be denied

�� CIT CIT vsvs RC RC SoodSood (2000) 108 Taxman 227 (Del)(2000) 108 Taxman 227 (Del)

CIT CIT vsvs Ms Ms HilleHille JB JB WadiaWadia (1995) 216 ITR (1995) 216 ITR 



Payment for SFS/ CGHS flat Payment for SFS/ CGHS flat 

�� Whether to be taken as construction or Whether to be taken as construction or 

purchase of residential housepurchase of residential house

�� To qualify for constructionTo qualify for construction

�� Circular No. 471 Circular No. 471 dtdt 1919--1010--19861986

�� Circular No. 672 Circular No. 672 dtdt 1616--1212--19931993



Purchase/ constructionPurchase/ construction

�� Property being developed by the builder under Property being developed by the builder under 
collaboration agreementcollaboration agreement

�� Assessee to get some portion of the dwelling unitAssessee to get some portion of the dwelling unit

�� Whether time limit of 2 yrs or 3 yrs would apply ?Whether time limit of 2 yrs or 3 yrs would apply ?

�� The case would fall under purchase of property by The case would fall under purchase of property by 
way of constructionway of construction

�� ITO v. ITO v. AbbasAbbas Ali Shiraz (2006) 5 SOT 422 (Bang.)Ali Shiraz (2006) 5 SOT 422 (Bang.)

�� Construction may be by a third partyConstruction may be by a third party

�� CIT v. CIT v. UmaUma BudhiaBudhia (2004) 141 Taxman 39 ((2004) 141 Taxman 39 (KolKol.).)



Incomplete houseIncomplete house

�� Capital gains invested in construction of Capital gains invested in construction of 

residential house with in the stipulated timeresidential house with in the stipulated time

�� More funds required to complete the More funds required to complete the 

construction in a particular mannerconstruction in a particular manner

�� AssesseeAssessee entitled to exemption as the entitled to exemption as the 

utilization of the capital gains is completeutilization of the capital gains is complete

�� Ajay Ajay GoyalGoyal v. ITO (ITA No 493 of 2004 v. ITO (ITA No 493 of 2004 dtdt 99--

55--2005)2005)



Transformation of an assetTransformation of an asset

�� Assessee books a flat with DDA/ becomes Assessee books a flat with DDA/ becomes 
member of a CGHS in 2001member of a CGHS in 2001

�� Possession of the flat is given to the assessee in Possession of the flat is given to the assessee in 
20032003

�� Flat sold in 2005Flat sold in 2005

�� Capital gain; whether long term or short termCapital gain; whether long term or short term

�� Flat is only an incidental right flowing from the Flat is only an incidental right flowing from the 
shareholding in the CGHSshareholding in the CGHS

�� CIT CIT vsvs JindasJindas ParchandParchand Gandhi (2005) 279 ITR Gandhi (2005) 279 ITR 
552 (552 (GujGuj))



Link capital gain & investmentLink capital gain & investment

�� Capital asset sold resulting in long term capital Capital asset sold resulting in long term capital 

gains and sale proceeds utilized for business.gains and sale proceeds utilized for business.

�� New residential house property purchased after New residential house property purchased after 

getting the same financed from bankgetting the same financed from bank

�� Other stipulations for exemption compliedOther stipulations for exemption complied

�� Whether Whether assesseeassessee entitled to deduction entitled to deduction u/su/s 5454

�� AjitAjit VaswaniVaswani v. (2001) CIT 117 Taxman 123 v. (2001) CIT 117 Taxman 123 

(Delhi) ((Delhi) (MagMag.).)



Death of the assesseeDeath of the assessee

�� Legal heirs entitled to exemption if Legal heirs entitled to exemption if 
conditions satisfiedconditions satisfied

�� CV CV RamanathanRamanathan (1980) 155  ITR 191 (Madras)(1980) 155  ITR 191 (Madras)

Mir Mir GhulamGhulam Ali Khan (1987)165 ITR 228 (AP) Ali Khan (1987)165 ITR 228 (AP) 

�� Deposit in Capital Gains Scheme A/C inherited by Deposit in Capital Gains Scheme A/C inherited by 
the legal heirsthe legal heirs

�� No obligation to utilize the same for purchase or No obligation to utilize the same for purchase or 
construction of the residential house because the construction of the residential house because the 
same is not income but estate devolving upon the same is not income but estate devolving upon the 
legal heirs. legal heirs. 

�� Circular No. 743, Circular No. 743, dtdt 1313--77--19891989



Benefit Benefit u/su/s 54/ 54F54/ 54F

�� Benefit only for new construction or for remodeling Benefit only for new construction or for remodeling 

& renovation also covered& renovation also covered

�� Benefit not restricted to new construction aloneBenefit not restricted to new construction alone

�� CIT v. CIT v. arar MathavanMathavan pillaipillai (1996) 219 ITR 696 ((1996) 219 ITR 696 (KerKer))

�� CIT v. CIT v. NarsimhanNarsimhan PV (1990) 181 ITR 101(Mad)PV (1990) 181 ITR 101(Mad)

�� Mere extension of old existing house would not Mere extension of old existing house would not 

mean construction. The construction must be real mean construction. The construction must be real 

one and not a symbolic construction.one and not a symbolic construction.

�� CIT v. CIT v. PradeepPradeep Kumar (2006) 153 Taxman 138 (Madras)Kumar (2006) 153 Taxman 138 (Madras)



Farm HouseFarm House

�� Whether a farm house can be considered as a residential Whether a farm house can be considered as a residential 
house for the purposes of section 54/ 54Fhouse for the purposes of section 54/ 54F

�� Land appurtenant to a building is a question of factLand appurtenant to a building is a question of fact

�� Land appurtenant thereto implies lands which are Land appurtenant thereto implies lands which are 
necessary for the effective enjoyment of the building as a necessary for the effective enjoyment of the building as a 
residential houseresidential house

�� Tests as per judicial precedentsTests as per judicial precedents

�� S S RadhaRadha Krishnan Krishnan vsvs CIT (1984) 145 ITR 170 (Madras)CIT (1984) 145 ITR 170 (Madras)

CIT CIT vsvs M M KalpagamKalpagam (1997) 227 ITR 733 (Madras)(1997) 227 ITR 733 (Madras)

CIT CIT vsvs ZaibunisaZaibunisa Begum (1985) 151 ITR 320 (AP)Begum (1985) 151 ITR 320 (AP)

L & T L & T vsvs Trustees (1988) 4 SCC 260Trustees (1988) 4 SCC 260



Indexation Indexation 

�� Father purchased house property for Rs1.16 Father purchased house property for Rs1.16 laclac in the year in the year 
1983. 1983. 

�� Father died in the year 2004 and  son Mr. X inherits the Father died in the year 2004 and  son Mr. X inherits the 
property.property.

�� Mr. X sells the property in Nov,05 for Rs5.00 Mr. X sells the property in Nov,05 for Rs5.00 lacslacs..

�� Cost Inflation Index:Cost Inflation Index:
–– 19831983--84:    11684:    116

–– 20042004--05:    48005:    480

–– 20052005--06:    49706:    497

�� Taxability under the head capital gains:Taxability under the head capital gains:
–– Short term/ long termShort term/ long term

–– Cost of acquisitionCost of acquisition

–– indexationindexation



Capital asset acquired Capital asset acquired u/su/s 4949

�� Explanation (iii) to Section 48:Explanation (iii) to Section 48:

Indexed cost of acquisition means an amount Indexed cost of acquisition means an amount 

which bears to the cost  of acquisition the same which bears to the cost  of acquisition the same 

proportion as Cost Inflation Index for the year in proportion as Cost Inflation Index for the year in 

which the asset is transferred bears to the Cost which the asset is transferred bears to the Cost 

Inflation Index for the first year in which the asset Inflation Index for the first year in which the asset 

was held by the assessee or for the year was held by the assessee or for the year beginingbegining

on the 1on the 1--44--81 which ever is later.81 which ever is later.

�� Whether benefit of indexation available ?Whether benefit of indexation available ?



Capital Gains Tax SchemeCapital Gains Tax Scheme
Section 54(2)Section 54(2)

-- unutilized amount of capital gainsunutilized amount of capital gains
-- Deposit in an accountDeposit in an account
-- With any specified bank or institutionWith any specified bank or institution
-- Scheme notified in official gazette by Central Scheme notified in official gazette by Central 
GovernmentGovernment

-- Before the date of furnishing ITR u/s 139(1)Before the date of furnishing ITR u/s 139(1)
-- Proof of such deposit to be furnished Proof of such deposit to be furnished alongwithalongwith the the 
ITR.ITR.

-- Withdrawal for purchase/construction of new Withdrawal for purchase/construction of new 
house.house.

-- Unutilized amount chargeable to tax as the income Unutilized amount chargeable to tax as the income 
of the previous year in which the period of three of the previous year in which the period of three 
years expires.years expires.



Capital Gains SchemeCapital Gains Scheme

�� Funds given as advance instead of depositing in Funds given as advance instead of depositing in 
the Capital Gains Schemethe Capital Gains Scheme

�� Later received backLater received back

�� Property purchased during the stipulated timeProperty purchased during the stipulated time

�� Whether benefit Whether benefit u/su/s 54 or 54F will be available to 54 or 54F will be available to 
the assesseethe assessee

�� ““DeminimusDeminimus non non curatcurat lexlex””

RupaliRupali R Desai v. ACIT (2005) 273 ITR 109 (ITATR Desai v. ACIT (2005) 273 ITR 109 (ITAT-- MUM)MUM)

�� Exemption Exemption u/su/s 54F not available54F not available

TaranbirTaranbir Singh Singh SahniSahni v DCIT(2006)5 SOT 417 (Delhi)v DCIT(2006)5 SOT 417 (Delhi)



Section 54ECSection 54EC

�� Long term capital gains not to be charged on Long term capital gains not to be charged on 
investment in certain bonds at any time within a investment in certain bonds at any time within a 
period of 6 months from the date of transferperiod of 6 months from the date of transfer

�� Specified asset Specified asset wefwef 1/4/2006:1/4/2006:
–– National Highway Authority of IndiaNational Highway Authority of India

–– Rural Electrification Corporation Limited Rural Electrification Corporation Limited 

�� Advance invested in specified bonds, while Advance invested in specified bonds, while 
transfer takes place subsequentlytransfer takes place subsequently
–– Whether assessee entitled to benefit Whether assessee entitled to benefit u/su/s 54EC54EC

–– Circular No. 359 Circular No. 359 dtdt 1010--55--19831983

�� Bonds transferred / security for loan with in 3 yrsBonds transferred / security for loan with in 3 yrs



Section 54GASection 54GA

�� Shifting from urban area to any SEZShifting from urban area to any SEZ

�� Capital gains arising from transfer of land & Capital gains arising from transfer of land & 
building, plant & machinery exempt from tax in building, plant & machinery exempt from tax in 
case case utilisedutilised for establishment of undertaking in for establishment of undertaking in 
SEZSEZ

�� The capital gains to be The capital gains to be utilisedutilised within 1 yr before within 1 yr before 
or 3 yrs after the date of transfer for: or 3 yrs after the date of transfer for: 
–– Purchased plant & machineryPurchased plant & machinery

–– Land & buildingLand & building

–– Other expenses as may be specified by the CGOther expenses as may be specified by the CG

�� SEZ may be in an urban area or any other areaSEZ may be in an urban area or any other area



SEZSEZ

�� Section 54GA inserted by the Special Section 54GA inserted by the Special 
Economic Zones Act, 2005 Economic Zones Act, 2005 wefwef 10/2/200610/2/2006

�� Unprecedented privileges: Unprecedented privileges: 

–– Section 10AASection 10AA

–– Section 115JB(6)Section 115JB(6)

–– Section 115Section 115--OO

�� Section 10AA amended Section 10AA amended wrefwref 10/2/2006 by 10/2/2006 by 
substituting subsubstituting sub--section 4 by Finance Act, section 4 by Finance Act, 
20072007



Agricultural Land Agricultural Land 

�� What is agricultural land?What is agricultural land?

–– Whether agricultural or not is essentially one of Whether agricultural or not is essentially one of 

fact & circumstances of each case;   fact & circumstances of each case;   SarifabibSarifabib

Mohamed Mohamed IbrahimIbrahim v. CIT (1993) 204 ITR 631 v. CIT (1993) 204 ITR 631 

(SC)(SC)

–– Determining factors; CIT v. Determining factors; CIT v. SiddharthSiddharth J. Desai J. Desai 

(1983) 139 ITR 628 ((1983) 139 ITR 628 (GujGuj))

–– Forest land; Forest land; KalpettaKalpetta Estates Ltd v. CIT (1990) Estates Ltd v. CIT (1990) 

185 ITR 318 (185 ITR 318 (KerKer))



Agricultural LandAgricultural Land

�� Capital asset (Section 2 (14))Capital asset (Section 2 (14))

–– Municipality having population of 10k or moreMunicipality having population of 10k or more

–– Within the notified area (not being more than 8 Within the notified area (not being more than 8 

KM from local limits)KM from local limits)

�� Notification No. SO 10(E) Notification No. SO 10(E) dtdt 6/1/1994 as 6/1/1994 as 

amended by Notification No. SO 1302 amended by Notification No. SO 1302 dtdt

28/12/199928/12/1999



Agricultural landAgricultural land

�� Rural agricultural land not a capital asset Rural agricultural land not a capital asset u/su/s

2(14)2(14)

�� Compulsory acquisition not liable to tax Compulsory acquisition not liable to tax u/su/s

10(37)10(37)

�� Exemption of capital gains from sale of land Exemption of capital gains from sale of land 

in case other agricultural land purchased in case other agricultural land purchased 

with in 2 yrs with in 2 yrs 



Agricultural landAgricultural land

Section 10(37)Section 10(37)

�� Compulsory acquisition under any law Compulsory acquisition under any law oror

�� The consideration for transfer is determined/ The consideration for transfer is determined/ 
approved by approved by C.GovtC.Govt./ RBI./ RBI

�� Agricultural land belongs to Agricultural land belongs to IndvlIndvl/ HUF/ HUF

�� Land used for agriculture for the past 2 yrs by the Land used for agriculture for the past 2 yrs by the 
assessee or his parentsassessee or his parents

�� Consideration / compensation is received on or Consideration / compensation is received on or 
after 1/4/2004after 1/4/2004

�� Asset may be short term or long term capital assetAsset may be short term or long term capital asset



Exemption of capital gains on land used Exemption of capital gains on land used 

for Agricultural  purposesfor Agricultural  purposes

Section 54BSection 54B

1.1. Land used for agricultural purposes for the last 2 years Land used for agricultural purposes for the last 2 years 

by assessee or his parents.by assessee or his parents.

2.2. Land purchased  for agricultural purposes with in a Land purchased  for agricultural purposes with in a 

period of 2 years from transfer.period of 2 years from transfer.

3.3. Capital gains to the extent utilized for the new asset Capital gains to the extent utilized for the new asset 

exempt.exempt.

4.4. New asset not to be transferred for a period of 3 years New asset not to be transferred for a period of 3 years 

5.5. In case transferred cost of acquisition to be after In case transferred cost of acquisition to be after 

adjusting capital gains exemption availedadjusting capital gains exemption availed

6.6. Unutilized amount to be deposited in the capital gains Unutilized amount to be deposited in the capital gains 

scheme a/cscheme a/c



IssuesIssues

Section 54BSection 54B

�� Exemption only to individualExemption only to individual

�� The asset may be short term or long termThe asset may be short term or long term

�� Land may be in urban areaLand may be in urban area



Shares Shares 

�� Whether business income or capital gainsWhether business income or capital gains

�� Period of holdingPeriod of holding

�� Exemptions Exemptions 

�� Rates of taxesRates of taxes

�� Special provisionsSpecial provisions



Circular No.4/ 2007Circular No.4/ 2007

�� Associated Industrial Development Company 82 ITR 586 (SC)Associated Industrial Development Company 82 ITR 586 (SC)

Whether a particular holding of shares is by way of investmeWhether a particular holding of shares is by way of investment or forms nt or forms 
part of the stockpart of the stock--inin--trade is a matter which is within the knowledge of trade is a matter which is within the knowledge of 
the assessee who holds the shares and it should, in normal the assessee who holds the shares and it should, in normal 
circumstances, be in a position to produce evidence from its reccircumstances, be in a position to produce evidence from its records as ords as 
to whether it has maintained any distinction between those shareto whether it has maintained any distinction between those shares s 
which are its stockwhich are its stock--inin--trade and those which are held by way of trade and those which are held by way of 
investment. investment. 

�� H.Holck Larsen 160 ITR 67 (SC)H.Holck Larsen 160 ITR 67 (SC)

�� Fidelity Northstar Fund and OthersFidelity Northstar Fund and Others

288 ITR 641 (AAR)288 ITR 641 (AAR)



Authority for Advanced RulingsAuthority for Advanced Rulings

�� Fidelity Northstar Fund and OthersFidelity Northstar Fund and Others

288 ITR 641 (AAR)288 ITR 641 (AAR)

�� 3 principles:3 principles:

–– How shares valued/ held in the books How shares valued/ held in the books 

–– Magnitude, etc; finding ratio between purchase Magnitude, etc; finding ratio between purchase 
& sales& sales

–– Intention to derive income by way of dividendsIntention to derive income by way of dividends



Supreme CourtSupreme Court

�� G.Venkataswamy Naidu & Co v. CITG.Venkataswamy Naidu & Co v. CIT

(1959) 35 ITR 594 (SC)(1959) 35 ITR 594 (SC)

Criteria to ascertain nature of income:Criteria to ascertain nature of income:

�� Purchase/Sale allied to or incidental to his usual trade.Purchase/Sale allied to or incidental to his usual trade.

�� Nature & quantity of purchase and salesNature & quantity of purchase and sales

�� Repetition of the transactionRepetition of the transaction

�� Test of intention;Test of intention;--only for resaleonly for resale

--no intentions for holding the property for    no intentions for holding the property for    
himself or enjoying or using it.himself or enjoying or using it.

�� Total effect of all the relevant factors & circumstancesTotal effect of all the relevant factors & circumstances



Draft Instructions Draft Instructions dtdt 16/5/200616/5/2006

�� Whether the purchase and sale of securities was allied to his usWhether the purchase and sale of securities was allied to his usual ual 
trade or business/was incidental to it or was an occasional indetrade or business/was incidental to it or was an occasional independent pendent 
activity.activity.

�� Whether the purchase is solely with the intention of resale at aWhether the purchase is solely with the intention of resale at a profit or profit or 
for long term appreciation and/or for earning dividends and intefor long term appreciation and/or for earning dividends and interest.rest.

�� Whether scale of activity is substantial.Whether scale of activity is substantial.

�� Whether transactions were entered into continuously and regularlWhether transactions were entered into continuously and regularly y 
during the assessment year.during the assessment year.

�� Whether purchases are made out of own funds or borrowings.Whether purchases are made out of own funds or borrowings.

�� The stated objects in the Memorandum and Articles of AssociationThe stated objects in the Memorandum and Articles of Association in in 
the case of a corporate assessee.the case of a corporate assessee.

�� Typical holding period for securities bought and sold.Typical holding period for securities bought and sold.



Draft Instructions Draft Instructions dtdt 16/5/200616/5/2006

�� Ratio of sales to purchases and holding.Ratio of sales to purchases and holding.

�� The time devoted to the activity and the extent to which it is tThe time devoted to the activity and the extent to which it is the means he means 
of livelihood.of livelihood.

�� The characterization of securities in the books of account and iThe characterization of securities in the books of account and in the n the 
balance sheet as stock in trade or investments.balance sheet as stock in trade or investments.

�� Whether the securities purchased or sold are listed or unlisted.Whether the securities purchased or sold are listed or unlisted.

�� Whether investment is in sister/related concerns or independent Whether investment is in sister/related concerns or independent 
companies.companies.

�� Whether transaction is by promoters of the company.Whether transaction is by promoters of the company.

�� Total number of stocks dealt in.Total number of stocks dealt in.

�� Whether money has been paid or received or whether these are onlWhether money has been paid or received or whether these are only y 
book entries.book entries.



Principle of ConsistencyPrinciple of Consistency

�� JanakJanak S. S. RangamalaRangamala v. ACIT v. ACIT 

(2007) 11 SOT 627 (Mum)(2007) 11 SOT 627 (Mum)

–– Magnitude of transactions alone not relevantMagnitude of transactions alone not relevant

–– Determination on the basis of books of accountsDetermination on the basis of books of accounts

–– Intention to be the decisive factorIntention to be the decisive factor

–– Unless material change; principle of consistency to be appliedUnless material change; principle of consistency to be applied

�� Tribunal cannot give different decisions for different yearsTribunal cannot give different decisions for different years

ArihantArihant Builders & Developers 277 ITR 239 (MP)Builders & Developers 277 ITR 239 (MP)

�� Revenue did not challenge decisions in earlier yearsRevenue did not challenge decisions in earlier years
CIT v. CIT v. VikasVikas Chemicals (India) 196 CTR 12 (P&H)Chemicals (India) 196 CTR 12 (P&H)



Final outcomeFinal outcome

�� Circular does not come up with any thing Circular does not come up with any thing 
substantial except a categorical assertion that a substantial except a categorical assertion that a 
taxpayer can have two portfoliostaxpayer can have two portfolios

CIT v. NSS Investment 158 Taxman 13 (Mad)CIT v. NSS Investment 158 Taxman 13 (Mad)

�� Intention and the treatment in accounts are two Intention and the treatment in accounts are two 
important factors for determining the nature of important factors for determining the nature of 
incomeincome

�� Principle of consistency Principle of consistency 

�� No single criterion is decisive, total effect of the No single criterion is decisive, total effect of the 
facts and circumstances of each case to be facts and circumstances of each case to be 
considered to determine the nature of income.considered to determine the nature of income.



Long term capital assetLong term capital asset

�� Held for more than 12 months in the case of:Held for more than 12 months in the case of:
–– Shares held in a companyShares held in a company

–– Securities listed in a Securities listed in a recognisedrecognised stock exchange in India stock exchange in India 

–– Units of UTIUnits of UTI

–– Units of a mutual fund specified Units of a mutual fund specified u/su/s 10(23D)10(23D)

–– Zero coupon bondsZero coupon bonds

�� Period to be considered from date of allotment for:Period to be considered from date of allotment for:
–– Shares Shares 

–– Rights issueRights issue

–– Bonus sharesBonus shares

�� For right to subscribe from the date of offer For right to subscribe from the date of offer 



Equity sharesEquity shares

Section 10 (36)Section 10 (36)

�� BSE 500 indexBSE 500 index

�� Shares acquired between 1Shares acquired between 1--33--2003    &                             2003    &                             

2929--22--20042004

�� Transferred after 12 months through a Transferred after 12 months through a recognisedrecognised

stock exchangestock exchange

�� Capital gains not chargeable to taxCapital gains not chargeable to tax

�� Exemption has become redundant after Exemption has become redundant after 

introduction of section 10 (38)introduction of section 10 (38)



Equity sharesEquity shares

�� Long term capital gains arising from:Long term capital gains arising from:
–– Equity shares in a companyEquity shares in a company

–– Units of an equity oriented fundUnits of an equity oriented fund

�� Exempt from tax Exempt from tax u/su/s 10(38), provided transaction 10(38), provided transaction 
of sale is entered into after the date of application of sale is entered into after the date of application 
of chapter VII. of chapter VII. (1(1--1010--2004)2004)

�� STT has been paid on the said transactionSTT has been paid on the said transaction

�� Exemption available to all Exemption available to all assesseeassessee

�� Long term capital assetLong term capital asset

�� Similar conditions for short term capital assets for Similar conditions for short term capital assets for 
reduced rate of tax of 10% reduced rate of tax of 10% u/su/s 111A111A



Capital gains exempt from taxCapital gains exempt from tax

�� Capital gains not chargeable to tax by virtue Capital gains not chargeable to tax by virtue 

of section 10 of the Act. In case assets are of section 10 of the Act. In case assets are 

transferred at a loss?transferred at a loss?

CIT v. S.S. CIT v. S.S. ThiagarjanThiagarjan 129 ITR 115 (Mad.)129 ITR 115 (Mad.)

RamjilalRamjilal RaisRais v. CIT 58 ITR 181 (All.)v. CIT 58 ITR 181 (All.)



Rate of tax on LTCGRate of tax on LTCG

Section 112Section 112

�� Tax @ 20%Tax @ 20%

�� Proviso for tax to be restricted to 10% without Proviso for tax to be restricted to 10% without 

indexation benefit in case of listed securities, etcindexation benefit in case of listed securities, etc

�� UnutilisedUnutilised exemption limit can be availedexemption limit can be availed

�� No deduction under Chapter VIANo deduction under Chapter VIA

�� No rebate No rebate u/su/s 8888

�� Rebate Rebate u/su/s 88B & 88C are allowed from the tax88B & 88C are allowed from the tax



Tax on short term capital gains from Tax on short term capital gains from 

shares, etcshares, etc

Section 111ASection 111A

�� Tax @ 10% on short term capital gains of:Tax @ 10% on short term capital gains of:
–– Equity sharesEquity shares

–– Units of an equity oriented fundsUnits of an equity oriented funds

�� Reduced rate only in case STT paid on the Reduced rate only in case STT paid on the trftrf of of 
such sharessuch shares

�� UnutilisedUnutilised basic exemption limit can be availedbasic exemption limit can be availed

�� No deduction under Chapter VIANo deduction under Chapter VIA

�� No rebate No rebate u/su/s 8888

�� Rebate Rebate u/su/s 88B & 88C are allowed from the tax88B & 88C are allowed from the tax



Special provisionsSpecial provisions

�� Cost of acquisition of shares:Cost of acquisition of shares:
–– Rights issueRights issue

–– Bonus sharesBonus shares

–– Rights renouncedRights renounced

�� Provisions to curb tax avoidanceProvisions to curb tax avoidance
–– Securities sold and then repurchasedSecurities sold and then repurchased

–– Beneficial interest transferred during the yrBeneficial interest transferred during the yr

–– Loss not allowed in dividend striping casesLoss not allowed in dividend striping cases

–– Loss not allowed to be set off in case of bonus shares Loss not allowed to be set off in case of bonus shares 
cases.cases.

�� Whether business or capital gainsWhether business or capital gains



Implication Implication 

�� 1000 Shares purchased @ 1000 Shares purchased @ RsRs 30 each for 30 each for RsRs
30,000/= in Feb, 2005. 30,000/= in Feb, 2005. 

�� In April, 2006 company issues bonus shares in the In April, 2006 company issues bonus shares in the 
ratio of 1:1ratio of 1:1

�� In June, 2006 the entire 2000 shares are sold @ In June, 2006 the entire 2000 shares are sold @ 
RsRs 15 each for 15 each for RsRs 30,00030,000

�� Calculation of capital gain/ loss:Calculation of capital gain/ loss:

–– Long term capital loss   :  Long term capital loss   :  RsRs 15,000/=15,000/=

–– Short term capital gain  :  Short term capital gain  :  RsRs 15,000/=15,000/=



Short term capital gainsShort term capital gains

�� The The assesseeassessee sells a plot of land for sells a plot of land for RsRs 1.4 Cr which was 1.4 Cr which was 
acquired for acquired for RsRs 1.0 Cr resulting in short term capital gains 1.0 Cr resulting in short term capital gains 
from sale of property from sale of property RsRs 40 40 lacslacs..

�� 1 1 laclac shares of shares of RsRs 10 each subscribed in a 10 each subscribed in a pvtpvt ltd company ltd company 
at a premium of at a premium of RsRs 50 each50 each

�� The said The said pvtpvt ltd company issues bonus shares 1:5ltd company issues bonus shares 1:5

�� Original 1 Original 1 laclac shares are now sold for shares are now sold for RsRs 10 each resulting 10 each resulting 
in short term capital loss of in short term capital loss of RsRs 50 50 lacslacs

�� Whether gain of Whether gain of RsRs 40 40 lacslacs above be offset against loss of above be offset against loss of 
RsRs 50 50 lacslacs

�� Ensure to be out of section 94(8)Ensure to be out of section 94(8)





Exemption from capital gains from Exemption from capital gains from 

compulsory  acquisition of land & buildingcompulsory  acquisition of land & building

forming part of an industrial undertakingforming part of an industrial undertaking
Section 54DSection 54D

1.1. Transfer by way of compulsory acquisitionTransfer by way of compulsory acquisition

2.2. Capital asset being land & buildingCapital asset being land & building

3.3. For the last 2 years being used for the purposes of and For the last 2 years being used for the purposes of and 

forming part of industrial undertakingforming part of industrial undertaking

4.4. Capital gains exempt if utilized for purchase of any other Capital gains exempt if utilized for purchase of any other 

land or building or construction of building with in 3 years.land or building or construction of building with in 3 years.

5.5. For the purpose of shifting or reFor the purpose of shifting or re--establishing or setting up establishing or setting up 

industrial undertaking.   industrial undertaking.   

6.6. Capital gains to be extent Capital gains to be extent utilisedutilised for the new asset exempt.for the new asset exempt.

7.7. New asset not to be transferred for a period of 3 years New asset not to be transferred for a period of 3 years 

8.8. In case transferred cost of acquisition to be after adjuring In case transferred cost of acquisition to be after adjuring 

capital gains exemption availedcapital gains exemption availed

9.9. UnutilisedUnutilised amount to be deposited in the capital gains amount to be deposited in the capital gains 

scheme A/cscheme A/c



issuesissues

Section 54DSection 54D

�� All All assesseeassessee

�� Exemption even for short term capital assetsExemption even for short term capital assets

�� Applicable only for compulsory acquisitionApplicable only for compulsory acquisition

�� New assetNew asset-- land building for industrial land building for industrial 

purposepurpose



Taxability of goodwill/ tenancy rights Taxability of goodwill/ tenancy rights 

�� Whether taxable if self generated?Whether taxable if self generated?

�� What is the cost of acquisition?What is the cost of acquisition?

�� CIT v. CIT v. B.C.SrinivasaB.C.Srinivasa SettySetty 128 ITR 294 (SC)128 ITR 294 (SC)

�� Assessee did not incur any cost to acquire the rights and Assessee did not incur any cost to acquire the rights and 
that if at all any cost has been incurred it was incapable of that if at all any cost has been incurred it was incapable of 
being ascertained. As capital gains cannot be calculated, being ascertained. As capital gains cannot be calculated, 
the same was not the same was not exigibleexigible to tax.to tax.

�� Section 55(2) amended to define cost of Section 55(2) amended to define cost of 
acquisition of various intangible assets by Finance acquisition of various intangible assets by Finance 
Act, 1994 and various other subsequent Act, 1994 and various other subsequent 
amendmentsamendments



Section 55(2)Section 55(2)

�� Cost of acquisition in relation to a capital asset Cost of acquisition in relation to a capital asset 
being:being:
–– GoodwillGoodwill

–– Trade mark/ brand nameTrade mark/ brand name

–– Tenancy rights, etcTenancy rights, etc
�� Acquired from outside: Acquired from outside: Purchase pricePurchase price

�� Self developed           : Self developed           : NilNil

�� Capital asset became property of the Capital asset became property of the assesseeassessee
before 1before 1--44--19811981
–– Actual cost or FMV as on 1Actual cost or FMV as on 1--44--19811981

–– Option not available on depreciable assetsOption not available on depreciable assets

–– Bonus shares allotted prior to 1Bonus shares allotted prior to 1--44--19811981



What is TransferWhat is Transfer
““transfertransfer””, in relation to a capital asset, includes,, in relation to a capital asset, includes,--

(i)(i) the sale, exchange or relinquishment of the asset; orthe sale, exchange or relinquishment of the asset; or

(ii)(ii) the extinguishment of any rights therein; orthe extinguishment of any rights therein; or

(iii)(iii) the compulsory acquisition thereof under any law; orthe compulsory acquisition thereof under any law; or

(iv)(iv) in a case where the asset is converted by the owner thereof intoin a case where the asset is converted by the owner thereof into, or , or 

is treated by him as, stockis treated by him as, stock--inin--trade of a business carried on by him, trade of a business carried on by him, 

such conversion or treatment; orsuch conversion or treatment; or

(v)(v) any transaction involving the allowing of the possession of any any transaction involving the allowing of the possession of any 

immovable property to be taken or retained in part performance oimmovable property to be taken or retained in part performance of a f a 

contract of the nature referred to in section 53A of the Transfecontract of the nature referred to in section 53A of the Transfer of r of 

Property Act, 1882 (4 of 1882); orProperty Act, 1882 (4 of 1882); or

(vi)(vi) any transaction (whether by way of becoming a member of, or any transaction (whether by way of becoming a member of, or 

acquiring shares in, a coacquiring shares in, a co--operative society, company or other operative society, company or other 

association of persons or by way of any agreement or any association of persons or by way of any agreement or any 

arrangement or in any other manner whatsoever) which has the arrangement or in any other manner whatsoever) which has the 

effect of transferring, or enabling the enjoyment of, any immovaeffect of transferring, or enabling the enjoyment of, any immovable ble 

property.        property.        



TransferTransfer

�� Conversion of preference shares into ordinary shares is Conversion of preference shares into ordinary shares is 
a transaction of the nature of a transaction of the nature of ““exchangeexchange””

CIT v. Trustees of H.E.H. the CIT v. Trustees of H.E.H. the NizamNizam TrustTrust

(1976) 102 ITR 248 (AP)(1976) 102 ITR 248 (AP)

�� Redemption of preference shares by the company comes Redemption of preference shares by the company comes 
under relinquishment of asset.under relinquishment of asset.

AnarkaliAnarkali SarabhaiSarabhai v. CIT 90 Taxman 509 (SC)v. CIT 90 Taxman 509 (SC)

�� Reduction of share capital is chargeable in the hands of Reduction of share capital is chargeable in the hands of 
shareholders.shareholders.

KartikeyaKartikeya V. V. SarabhaiSarabhai v. CIT 94 Taxman 164 (SC)v. CIT 94 Taxman 164 (SC)

CIT v. G. CIT v. G. NarsimhanNarsimhan (1999) 102 Taxman 66 (SC)(1999) 102 Taxman 66 (SC)



Capital GainsCapital Gains

�� Tenancy rightsTenancy rights

A.GasperA.Gasper v. CIT (1979) 117 ITR 581 (Cal.)v. CIT (1979) 117 ITR 581 (Cal.)

�� Advance paid for purchase of property, compensation Advance paid for purchase of property, compensation 
received on cancellation.received on cancellation.

K.R. K.R. SrinathSrinath v. CIT (2002) 80 ITD 193 (Mad.)v. CIT (2002) 80 ITD 193 (Mad.)

�� Amount paid as earnest money subsequently right Amount paid as earnest money subsequently right 
surrendered in a tripartite agreement. Held to be capital surrendered in a tripartite agreement. Held to be capital 
gainsgains

CIT v. CIT v. TataTata Services Ltd 122 ITR 594 (Services Ltd 122 ITR 594 (BomBom.).)

�� Realignment of interest in property by effecting family Realignment of interest in property by effecting family 
arrangements.arrangements.

CIT v. Al. CIT v. Al. RamanathanRamanathan (2000) 245 ITR 494 (Mad.)(2000) 245 ITR 494 (Mad.)



Transactions not regarded as transferTransactions not regarded as transfer

Section 47Section 47

(i)(i) total or partial partition of HUFtotal or partial partition of HUF

(iii)(iii) Gift, will or an irrecoverable trustGift, will or an irrecoverable trust

except except -- ESOPESOP

(iv)(iv) transfer to a subsidiary companytransfer to a subsidiary company

-- whole of the share capitalwhole of the share capital

-- subsidiary company to be Indian company  subsidiary company to be Indian company  

(v)(v) transfer to a holding companytransfer to a holding company

-- wholly held share capitalwholly held share capital

-- Holding company is a Indian companyHolding company is a Indian company

-- clause (iv) & (v) not applicable toclause (iv) & (v) not applicable to

ProvisioProvisio -->  transfer of capital asset after 29/2/1998>  transfer of capital asset after 29/2/1998

-->  as stock in trade>  as stock in trade



Transactions not regarded as transferTransactions not regarded as transfer

(vi)(vi) Amalgamating company to amalgamated Amalgamating company to amalgamated 
company company 

-- Amalgamated company is an Indian Amalgamated company is an Indian 
company  company  

(via)(via) Transfer of shares in a Indian company in a Transfer of shares in a Indian company in a 
scheme of amalgamation of  foreign companiesscheme of amalgamation of  foreign companies

-- at least 25% of share holding of at least 25% of share holding of 
amalgamated amalgamated foreign foreign company renew company renew 
share holders of share holders of amalgamated foreign amalgamated foreign 
company.company.

-- transfer does not attract tax on capital gains transfer does not attract tax on capital gains 
in the in the country of country of incorporation ofincorporation of

amalgamating company. amalgamating company. 



Transactions not regarded as transferTransactions not regarded as transfer

((vibvib)) DemergerDemerger --> resulting company is an Indian company> resulting company is an Indian company

((vicvic)) transfer of shares in a Indian company in a scheme of transfer of shares in a Indian company in a scheme of 
demergerdemerger where where demergeddemerged & resulting companies are & resulting companies are 
foreign companies.foreign companies.

-- 1/31/3rdrd share holding of share holding of demergeddemerged foreign company foreign company 
are are shareholders in the resulting foreign company.shareholders in the resulting foreign company.

-- No tax on capital gains in the country of No tax on capital gains in the country of 
incorporation ofincorporation of demergeddemerged company.company.

((vidvid)) Issue of shares by the resulting company to the share Issue of shares by the resulting company to the share 
holders of holders of demergeddemerged company in a scheme of company in a scheme of 
demergerdemerger..

(vii)(vii) Transfer of shares by a shareholder in a scheme of Transfer of shares by a shareholder in a scheme of 
amalgamationamalgamation

-- consideration consideration --> shares in amalgamated company> shares in amalgamated company

-- the amalgamated company is an Indian companythe amalgamated company is an Indian company



Transactions not regarded as transferTransactions not regarded as transfer

((viiaviia)) Bonds or shares referred to in section 115AC(1) made Bonds or shares referred to in section 115AC(1) made 

outside India by a NRI to another NRI.outside India by a NRI to another NRI.

(viii)(viii) Transfer of agricultural land in India before 1/3/1970.Transfer of agricultural land in India before 1/3/1970.

(ix)(ix) Transfer of work of out, archaeological, scientific or out Transfer of work of out, archaeological, scientific or out 

collection book, drawing, panting, photograph, etc. to collection book, drawing, panting, photograph, etc. to 

Government, National Museum, etc.Government, National Museum, etc.

(x)(x) Conversion of bonds/ debentures into sharesConversion of bonds/ debentures into shares

(xi)(xi) Membership of Membership of recognisedrecognised stock exchange to company stock exchange to company 

before 31/12/1998.before 31/12/1998.

(xii)(xii) Land of sick industrial company being managed by its Land of sick industrial company being managed by its 

workers coworkers co--operative operative --> conditions.> conditions.



Transactions not regarded as transferTransactions not regarded as transfer

(xiii)(xiii) Firm succeeded by a a companyFirm succeeded by a a company

-- all business assets & liabilities of the firm all business assets & liabilities of the firm 
immediately before immediately before the succession become the the succession become the 
assets & liabilities of the company.assets & liabilities of the company.

-- all partners of the firm immediately before the all partners of the firm immediately before the 
succession succession become shareholders in the same become shareholders in the same 
proportion.proportion.

-- No other consideration & benefit to the firm or No other consideration & benefit to the firm or 
partners except partners except allotment of shares.allotment of shares.

-- Aggregate shareholding of erstwhile partners is not Aggregate shareholding of erstwhile partners is not 
less than less than 50% of the total voting power which 50% of the total voting power which 
should continue for a should continue for a period of 5 years from the period of 5 years from the 
date of succession.date of succession.

-- Capitalization of Capitalization of recognisedrecognised stock exchange is as stock exchange is as 
approved by SEBI.approved by SEBI.



Transactions not regarded as transferTransactions not regarded as transfer

(xiv)(xiv) Sole proprietary concern succeeded by a Sole proprietary concern succeeded by a 

company company 

-- all the business assets & liabilities all the business assets & liabilities 

immediately immediately before succession become before succession become 

assets & liabilities of the assets & liabilities of the company.company.

-- share holding of the sole proprietor is not share holding of the sole proprietor is not 

less than            50% of the total voting less than            50% of the total voting 

power  for a period of 5 power  for a period of 5 years.years.

-- Sole proprietor does not receive any Sole proprietor does not receive any 

consideration & consideration & benefit except benefit except 

allotment of shares.allotment of shares.

(xv)(xv) Any lending of securities per guidelines of SEBIAny lending of securities per guidelines of SEBI



Full value of consideration Full value of consideration 

Received in Received in instalmentsinstalments

�� Compensation for compulsory acquisition Compensation for compulsory acquisition 

taxable taxable u/su/s 45 (5)45 (5)

�� Year of chargeability/ time limits for availing Year of chargeability/ time limits for availing 

various exemptions ?various exemptions ?

�� Year of transferYear of transfer



Company in liquidationCompany in liquidation

Section 46Section 46

�� Distribution of assets by the company not Distribution of assets by the company not 

regarded as transfer for the purpose of regarded as transfer for the purpose of 

section 45section 45

�� Receipt of money or other assets by the Receipt of money or other assets by the 

shareholder as reduced by amount shareholder as reduced by amount 

assessed as dividend assessed as dividend u/su/s 2(22)(c) deemed 2(22)(c) deemed 

to be full value of consideration to be full value of consideration 



Industrial undertaking shifting from Industrial undertaking shifting from 

urban area to rural areaurban area to rural area

Section 54GSection 54G

�� Transfer of land, building, plant & machinery Transfer of land, building, plant & machinery 

or any rights in building or land used for the or any rights in building or land used for the 

purpose of business of industrial purpose of business of industrial 

undertakingundertaking



Industrial undertaking shifting from Industrial undertaking shifting from 

urban area to SEZurban area to SEZ

Section 54 GASection 54 GA



Capital asset Capital asset 

�� Whether right to claim specific performance Whether right to claim specific performance 

of an agreement is a capital asset ?of an agreement is a capital asset ?

�� Whether its relinquishment attracts capital Whether its relinquishment attracts capital 

gains taxgains tax

�� K.R. K.R. SrinathSrinath v. ACIT (2004) 268 ITR 436 v. ACIT (2004) 268 ITR 436 

(Mad.)(Mad.)

�� Alternate viewAlternate view-- Whether it is a personal rightWhether it is a personal right



Cost of AcquisitionCost of Acquisition

SectionSection

55(2)(a)  Goodwill, Trademark, Brand name, Tenancy right, etc.55(2)(a)  Goodwill, Trademark, Brand name, Tenancy right, etc.

55(2)(aa)  Bonus/rights issue55(2)(aa)  Bonus/rights issue

55(2)(ab) Shares in lieu of membership of a 55(2)(ab) Shares in lieu of membership of a recognisedrecognised stock stock 
exchange.exchange.

55(2)(b) 55(2)(b) (i) Asset acquired prior to 01.04.1981(i) Asset acquired prior to 01.04.1981

(ii) Asset acquired by the previous owner prior to (ii) Asset acquired by the previous owner prior to 
01.04.1981, becoming property of the 01.04.1981, becoming property of the assesseeassessee by by 
mode specified u/s 49(1)mode specified u/s 49(1)

(iii) Distribution of Capital Asset by the Company on (iii) Distribution of Capital Asset by the Company on 
its liquidation.its liquidation.

(v) consolidation/Conversion/Division of Share (v) consolidation/Conversion/Division of Share 
Capital.Capital.

55(3)55(3) FMV on the date of acquisition, if cost to the FMV on the date of acquisition, if cost to the 
previous owner cannot be ascertained.previous owner cannot be ascertained.



Cost of acquisitionCost of acquisition

Section 55 (2)(a)Section 55 (2)(a)

-- Goodwill of the businessGoodwill of the business

-- trade mark or a brand nametrade mark or a brand name

-- right to manufacture, produce or process right to manufacture, produce or process 

any article or thingany article or thing

-- tenancy righttenancy right

-- stage carriage permitstage carriage permit

(i)  if purchased   (i)  if purchased   --> Purchase price> Purchase price

(ii) otherwise(ii) otherwise -->  Nil >  Nil 



Cost of acquisitionCost of acquisition

Section 55(2)(aa) : Bonus/Rights IssueSection 55(2)(aa) : Bonus/Rights Issue

By virtue of holding a capital assetsBy virtue of holding a capital assets

(A)(A) Subscription to financial assetSubscription to financial asset

(B)(B) AddlAddl financial asset without anyfinancial asset without any

paymentpayment

(i)(i) Original financial asset  Original financial asset  --> Actual Cost > Actual Cost 

(ii)(ii) Right renouncedRight renounced -->  Nil>  Nil

(iii)(iii) Cost of RightCost of Right -->  Amount Paid>  Amount Paid

(iv)(iv) Bonus SharesBonus Shares -->  Nil>  Nil

(v)(v) Cost to the Cost to the renounceerenouncee --> Total Amount Paid> Total Amount Paid



Cost of acquisitionCost of acquisition

Section 55(2)(ab)Section 55(2)(ab)

Cost of acquisition of original Cost of acquisition of original 

membership of stock exchange to be membership of stock exchange to be 

the cost of share allotted under scheme the cost of share allotted under scheme 

of of corporatisationcorporatisation..



FMV as on 01.04.1981FMV as on 01.04.1981

Section 55(2)(b)Section 55(2)(b)

(i)  Capital Asset acquired prior to 01.04.1981 FMV as on (i)  Capital Asset acquired prior to 01.04.1981 FMV as on 
01.04.1981 may at the option of 01.04.1981 may at the option of assesseeassessee be deemed be deemed 
to be Cost of Acquisition.to be Cost of Acquisition.

(ii)   Asset becoming property of the (ii)   Asset becoming property of the assesseeassessee by any of the by any of the 
modes specified u/s 49(1) and the previous owner modes specified u/s 49(1) and the previous owner 
acquired the Capital Asset prior to 01.04.1981. acquired the Capital Asset prior to 01.04.1981. 
AssesseeAssessee has option to replace FMV as on 01.04.1981 has option to replace FMV as on 01.04.1981 
in place of cost to the previous owner.in place of cost to the previous owner.



Cost of improvementCost of improvement

Section 55(1)(b)Section 55(1)(b)

(1)(1) Goodwill or right to Goodwill or right to 

manufacture, producemanufacture, produce

or process  any article or process  any article -- NilNil

(2)(2) Other capital assetOther capital asset

(i)  capital asset before 1/4/1981(i)  capital asset before 1/4/1981

(ii)  any other case(ii)  any other case



Cost with reference to certain modes Cost with reference to certain modes 

of acquisitionof acquisition

Section 49 (1)Section 49 (1)
Cost of acquisition to be Cost of acquisition to be 

Cost + Cost of improvementCost + Cost of improvement

to the previous owner.to the previous owner.

(i)(i) Total or partial partition of HUF.Total or partial partition of HUF.

(ii)(ii) Gift or will.Gift or will.

(iii)(iii) (a) by succession, inheritance or devolution(a) by succession, inheritance or devolution

(b) distribution of assets by firm ((b) distribution of assets by firm (uptoupto 1/4/87 )1/4/87 )

(c) distribution of assets on liquidation of company.(c) distribution of assets on liquidation of company.

(d) transfer to a trust.(d) transfer to a trust.

(e) transfer referred to in clause (iv) to (via) of (e) transfer referred to in clause (iv) to (via) of 

section 47.section 47.

(iv)(iv) In the case of an HUF by mode referred to in In the case of an HUF by mode referred to in 

section 64(2) at any time after 31/12/1969.section 64(2) at any time after 31/12/1969.



Distribution of assets by Distribution of assets by 

company in liquidationcompany in liquidation

Section 46Section 46

1.1. -- Assets distributed by the companyAssets distributed by the company

-- At the time of liquidationAt the time of liquidation

-- To the shareholders of the companyTo the shareholders of the company

2.2. -- Money or Market Value of AssetsMoney or Market Value of Assets

-- Less dividend u/s 2(22)(c)Less dividend u/s 2(22)(c)

-- Resultant full value of consideration for the Resultant full value of consideration for the 

purpose of section 48.purpose of section 48.

2(22)(c) Accumulated profits2(22)(c) Accumulated profits



Slump SaleSlump Sale

Section 50BSection 50B

-- Sales of one or more undertaking or unitSales of one or more undertaking or unit

-- Owning & holding undertaking to ascertain Owning & holding undertaking to ascertain 

short/ long term gainsshort/ long term gains

-- Net worth of the division to be cost of Net worth of the division to be cost of 

acquisition/ improvementacquisition/ improvement

-- No indexation for long term capital asset.No indexation for long term capital asset.

-- Depreciable assetsDepreciable assets--WDV; otherwise book WDV; otherwise book 

valuesvalues

-- Revaluation to be ignoredRevaluation to be ignored



Section 53 of the Transfer of Section 53 of the Transfer of 

Property ActProperty Act



Buy back of sharesBuy back of shares

�� Capital gains chargeable to tax Capital gains chargeable to tax u/su/s 46A46A


